NAEHYM BbICLLErO APEUTPAXXHOIO CYAA POCCUMCKOMN GEAEPALIUMA

NOCTAHOBJIEHUE
ot 17 ¢pespana 2011 r.N 10

O HEKOTOPbIX BOMPOCAX NPUMEHEHNA 3SAKOHOAATEJ/IbCTBA O 3AJ10TE

B uenax obecneyeHWa NpPaBUAbHOFO U eAMHOOOPA3HOrO MPUMEHEHMA apbUTPaXKHbBIMU cydamu
OTAENbHbIX MONOXEHWN 3akoHogaTenbctBa O 3anore [lneHym Boicwero ApbutpaxkHoro Cyaa
Poccuiickolt Pepepaummn Ha ocHoBaHMM cTaTbn 13 dPepepasbHOr0 KOHCTUTYUMOHHOrO 3akoHa "O6
apbutpaxkHbIx cygax B Poccuiickon ®egepaummn’ noctaHoBAAET AaTb apbUTPaXKHbIM cygam cnegytowme
pa3bACHEHWA.

|. Obuwme nonoxKeHus

1. B cooTtBeTcTBMM C 0BWMM MPaBUIOM, YCTAHOBAEHHbIM NyHKTOM 1 cTaTbu 349 [pakgaHcKoro
KoaeKca Poccuitickolt depepaunm (ganee - 'K PO, Kogekc), TpeboBaHus 3anorogep:katens (Kpeamtopa)
YOOBNETBOPAIOTCA M3 CTOMMOCTM 3a/I0KEHHOr0 MMYLLECTBAa MO PeLleHuo cyaa. YOoB/ieTBOpeHue
TpeboBaHMA 3an0rofeprarenn 3a cYeT 3a/10KEHHOro MMyLLecTBa 6e3 obpalleHns B cyd, AOMycKaeTcs
TO/IbKO Ha OCHOBaHWK COrNalLeHUs 3a/10roAaTesNn C 3a/10roAepXKaTenem.

OueHuBas ycnoBua cornaweHnsa o BHecygebHom nopsake obpaweHus B3bICKaHMA Ha
33/10XKEHHOE MMYLLECTBO, CyAbl OOJIKHbI YYUTbIBaTb, YTO 3aKOHOM MpeayCMOTPEHbI C/yyau, Korga
B3bICKaHME Ha MNpeaAMEeT 3a/0ra MOMKeT ObiTb 06paleHO WCKAYUTENbHO B cygebHom nopsake.
CoOTBETCTBYHOLLME NOJIOXKEHMS COAEPMKATCA, B YACTHOCTU, B NyHKTe 6 cTaTbk 349 K PO, nyHKTe 2 cTaTbyu
55 depepanbHoro 3akoHa "Ob6 nnoteke (3anore Heasu»mMmocTn)" (aanee - 3akoH 06 nnoteke), nyHkTe 1
ctatbu 18.1 depepanbHoro 3akoHa "O HecocToaTeNbHOCTU (baHKkpoTcTBe)", nyHKTe 1 ctatbu 15
depepanbHOro 3akoHa "O6 MNOTEYHbIX LLEeHHbIX Bymarax'.

CornalweHune 3anorogaTtens c 3ajorogepxatenem o BHecyaebHom nopsgke obpalieHus
B3bICKAaHUA Ha 3a/I0KEHHOE WMMYLLECTBO, Hapyllawllee AeACTBYIOWMIN B MOMEHT €ro 3ak/loyeHun
3anpeT BHecyaebHoro obpalleHma B3bICKAHUA Ha NpeaMeT 3a/0ra, ABAAETCA HUYTOMXKHOW CAENKOW Ha
OCHOBaHMM cTatbn 168 TK PO,

Echn ycnosme o BHecyaebHom nopsaxke obpallleHus B3bICKAHMA Ha 3a/10KEHHOE WMYLLECTBO,
BK/IlOYEHHOE B TEKCT J0roBopa O 3anore, MNPOTUBOPEUUT MOJIOKEHMAM 3aKOHa, B3bICKaHWE Ha
MMYLLIECTBO, 3a/103KEHHOE MO TaKOMY I0roBOpY, obpallaeTca B cyaebHom nopagke.

2. B cooTtBeTcTBMM € noAnyHKTOM 1 nyHKTa 6 cTatbm 349 MK PO 1 nognyHKTOM 1 nyHKTa 2 CTaTby
55 3akoHa 06 MMNoTeKe B3bICKAHWE Ha 3a/I0KEHHOE MMYLLECTBO MOMKET ObiTb 06PaLLEHO TONbKO NO
pelleHunto cyaa, eciy Ans 3aKkAYeHMa 40roBopa o 3a10re nmyllectTsa ¢pusmMyeckoro nua Tpebosanocb
cornacve WnM paspelleHne Apyroro nvua Anbo opraHa. [laHHOe orpaHMYeHMe pacnpocTpaHsAeTca Ha
MHAMBMAYANbHBIX NpeanpuHUMaTenen, B TOM 4Yucile nepenaolimx B 3a/0r ABUMKMMOE MMYLLECTBO,
Haxogalleeca B 06uWei coBmecTHoM cobctBeHHOCTU (cTaTba 253 TK PO, ctatba 35 CemeliHOro Koaekca
Poccuiickoli deaepaumm).

Ycnosue o BHecygebHom nopsgKe obpalleHma B3bICKAHUSA HA 3a10XKEeHHOE MMYLLLECTBO TaKKe He
MOMEeT coAepaTbCa B A0roBope 3anora AoAuW (4acTM AoAu) B yCTaBHOM KanuTane obuiectsa C
OrpaHUYEHHOW OTBETCTBEHHOCTbIO, 3aK/JIOYEHHOM OAHMM W3 YYAaCTHUKOB 0bwecTBa - GM3MYECKUM
Muom (B TOM Yncne MHAMBUAYANbHBIM NpeanpuHMMaTeNem) C 3an0rogepatenem, He ABAAOWMMCA
YYACTHMKOM O0OLLECTBA, MOCKO/IbKY TaKOM 3a/0r BO3MOMKEH TO/IbKO C cornacua obuwero cobpaHus
yyacTHMKoB obuwectBa (NyHKT 1 ctatbm 22 PepepanbHoro 3akoHa "O6 obuwectBax C orpaHMYeHHOWM
OTBETCTBEHHOCTbIO").

B cBfi3n c Tem, yTo NyHKTOM 2 cTatbM 615 MK PP npeaycmoTpeHa HeobXOAMMOCTb NOAyYeHUA
apeHAaToOpPOM COrnacuA apeHaoJaTens Ha 3ai0r npaBa apeHAbl 3eMenbHOro y4yacTKa, Yc/loBue O
BHecyaebHom nopsaxke obpallleHna B3bICKAHUA Ha 3a/10)KEHHOE MMYLLLECTBO He MOXKET COAlepKaTbca B
[OoroBope O 3as0re npaBa apeH/bl 3eMesbHOro ydyacTka. [laHHoe orpaHuyeHue pacnpocTpaHsaeTca
TONbKO Ha 3a/ior NpaBa apeH/bl 3eMe/NIbHOro y4yacTKa, He 3aHATOro 3AaHUAMMW, CTPOEHUAMWU WU
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coopyReHuamu. MNpu aTom B cayyanx, Koraa Ana nepenayn apeHaaTtopom CBOMX npas M 0b6A3aHHOCTEN
Nno [AOroBopy apeHabl 3eMeNIbHOro Yy4yacTKa [AO0CTaTOYHO YyBeAOMAeHMs 06 3Tom apeHgoaaTens
(Hanpumep, B cayyaax, yKasaHHbIX B MyHKTax 5, 9 crtatbu 22 3emenbHOro Koaekca Poccuitckol
depepaunn (ganee - 3K P®P)), B goroBope o 3anore npaBa apeHAbl 3eMeNbHOro Yy4yacTKa MOXKeT
CoZepKaTbCA YCNOBUE O BHecyAebHOM nopaake obpalleHma B3bICKaHMA Ha NpeaMeT 3a0ra.

3. B cooTBeTCTBUM C NOANYHKTOM 3 NyHKTa 6 ctaTbu 349 K PO B3bicKaHMe Ha npeameT 3anora
MOXKeT OblTb 0bpalleHO TOMbKO MO pPEeLeHMI0 CyAa B C/yyYae, ecau 3an0rogatesib OTCYTCTBYET U
YCTAaHOBUTb €ro MeCTOHAXOXAEHNE HEBO3MOKHO.

Cypam cnepyet yunTbiBaTb, YTO AEMCTBYIOLLEE 3aKOHOAATENBCTBO HEe YCTaHaBAMBAET 06A3aHHOCTH
3an0rogep)atenss no nNpoBepKe @aKTUYECKOrOo MECTOHAXOXAEHMA 3anorogaTens U ero pPo3bICKY.
MpUMeHUTENBbHO K NOANYHKTY 3 nyHKTa 6 ctatbm 349 K PD 3TO 03HayaeT, 4TO 3anorogep»artenb
(opraHusatop ToproB) o06s3aH HanpaBWUTb 3ajs0rogatento YyBeAOMJIEHME O Hadvasne obpaleHus
B3bICKAHWS Ha MpeaMeT 3a/siora UM yBeAOMJ/IEHME O HeobXoAMMOCTM UCMONHeHMA 0653aTeNbCTBa,
obecneyeHHoro unotekon (NyHKT 3 ctatbu 24.1 3akoHa Poccuiickoit Peaepaumm "O 3anore" (panee -
3aKoH 0 3anore), NyHKTbl 3, 4 ctatb 59 3akoHa 06 unoTeKke). Takoe yBeAOMAEHME HamnpaBAAeTcs
3anorogep:katenem (opraHM3aTopom TOPros) MO afpecy, YyKasaHHOMY B [OroBope O 3ajore
(cornaweHnn o6 obpalleHNM B3bICKaHMA Ha 3aJI0’KEHHOE MMYLLECTBO BO BHecyaebHOM nopaake), no
agpecy (MecTy HaxoXAeHMA) NOCTOAHHO AEeNCTBYHOLLEro MCMOHUTENIbHOIO OpraHa PUANYECKOro Mua,
coaepKawemyca B eAMHOM [OCyAapCTBEHHOM peecTpe HPUAMYECKUX NINL, MECTY KUTEeNbCTBa
WHOMBMAYANbHOIO NpeanpuHUMaTens, CcoAeprkallemycs B €eAMHOM [OoCyAapCTBEHHOM peecTpe
WHAMBMAYANbHbBIX NpeanpuHUMaTenen.

Mpn TonKoBaHUM noanyHKTa 3 nNyHKTa 6 cTatbk 349 K P cnepyeTt yuntbiBaTb, YTO MOMOXKEHUA
depepanbHoro 3akoHa "O HecoctosiTenbHoctM (6aHKkpotctee)' u  PepepanbHoro 3akoHa "O
rocyapCTBEHHOM perucTpaunm puaMyeckux aul uU UHAUBUAYa/bHbIX npeanpuHumatenen” ob
OTCYTCTBYHOLLEM A0/IKHUKE U HELENCTBYIOLLLEM IOPUANYECKOM SIMLLE NPUMEHEHMIO HE NogexKaT.

3anorogatens - MHANMBMAYANbHbIN NpegnpuHUMaTe/lb CYUTAETCA IMLLOM, KOTOPOE OTCYTCTBYET U
MECTO HAXOMAEHWA KOTOPOro YCTAaHOBWUTb HEBO3MOMHO, B C/lydae MNpPU3HAHWSA ero 6e3BecTHO
OTCYTCTBYIOLLMM B COOTBETCTBMM cO cTaTbe 42 [K P®, a TaKKe B MHbIX CAyyasaAx, Koraa
3a/0rogepKaTento 3aBeLOMO M3BECTHO O (aKTUYECKOM OTCYTCTBMM 3asiorogatens no MecTy ero
KUTENbCTBA HA MNPOTAXKEHUU OJIUTE/IbHOTO BPEMEHM.

4. CornalleHue 3anorogartena c 3anorogep:katesem O BHecyaebHOmM mnopagKke obpaueHus
B3bICKAHWSA Ha 3a/10}KEHHOE UMYLLLECTBO MOKET BbITb 3aK/IIOUEHO B Nt060E BpemMsa - KaK 0AHOBPEMEHHO C
3aK/Il04YeHMEM A0r0BOPaA O 3a/10Te, TaK M NOC/IE ero 3aK/AOYEHUS.

CornaweHune 3anorogartena C 3ajorogeprkatenem o BHecyaebHom nopsagke obpalieHus
B3bICKaHWA Ha 3a/10)KEHHOE UMYLLECTBO MOMKET COAEP!KATbCA B OTAE/bHOM AOKYMEHTE UM B A0OroBope
0 3a/10Te B KaYecTBe OZHOro U3 ero ycioBui (MyHKT 2 ctaTbk 349 TK PO).

CornaweHue 3anorogartena c 3ajorogep:katenem o BHecyaebHom nopsake obpalieHus
B3bICKaHWA Ha 3a/10XKEHHOE MMYLLECTBO, COAEpPKaLLeeca B OTAE/bHOM AOKYMEHTE, COBEPLUAETCS B TOM
e dopme, 4TO M AOroBop O 3anore. Ecan AoroBop o 3as0re NOANENKUT rOCYAaPCTBEHHOM perncrpaumm,
TO M cornalleHue 3asorogaTtena c 3anorogepKaTesem o BHecyaebHoM nopsake obpalleHns B3biCKaHUSA
Ha 3a/I0)KEHHOE MMYLLECTBO TaKMKe MOAJEKUT rocyAapCTBEHHOW perncrpauum, nockonbKy ABaseTcA
HEOTbeM/IEMOM 4acTblo AOroBOpa O 3a/70re U U3MeHsAeT COAEepXaHue W ycnoBus obpemeHeHUA
MMYLLLECTBA, BO3HMKAIOLLLEro Ha OCHOBaHMM 40roBopa o 3as10re (MyHKT 2 cTaTbM 23 3aKoHa 06 nnoTeke).

MpM BO3HMKHOBEHMM 3a/70ra Ha OCHOBAHWW 3aKOHA 3a/s0roAaTeslb U 3as0rogep»Kateb TaKKe
BrpaBe 3aK/I4YUTb COrflalleHne o BHecygebHoM obpalleHMM B3biCKaHMA Ha npegmeT 3asora. B atom
C/Nly4Yae cornaleHme o BHecyaebHom 06paLleHNM B3bICKAHWUA Ha 3a/10)KEHHOE MMYLLLECTBO 3aK/1H04aeTcs
B ¢dopme, YCTAaHOB/IEHHOM 3aKOHOM A/ AOroBopa O 3a/0re COOTBETCTBYHOLWEro mmyuiecrtsa. Mpwu
BO3HWKHOBEHUW WMNOTEKU B CWUJIy 3aKOHa cornaweHve o BHecyaebHom obpalleHMM B3bICKAHWS Ha
npegmeT 3as0ra NOANENUT roCyAapCTBEHHON PernctTpauum NPUMEHUTENbHO K MyHKTYy 3 ctatbm 11
3aKkoHa 06 nnoteke.

5. B cny4yae, Korga 3asorogeprkaTesib NO AOroOBOpYy O 3a/sore, He MMes npasBa Ha obpalieHue
B3bICKAHMS Ha  3a/I0KEeHHOE MMYLeCTBO BO  BHecyaebHom nopsaake  (Hanpumep, npwu
HeAeUCTBUTENIbHOCTU corflaweHns o6 obpaweHMn B3bICKAHWA Ha 3a/10)KEHHOE WMYLLeCcTBO BO
BHecyaebHOM nopaaKe), obpaTuUn B3biCKaHWE Ha NpeAMEeT 3a/0ra U 3a/I0XKeHHOe UMYLLLECTBO 6blno
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OTYYKAEHO UM TPETbEMY INLLY, CYAaM HEODXOAMMO PYKOBOACTBOBATLCA C/IEAYHOLLMM.

3anorogatens BnpaBe uUcCTpeboBaTb OT npuobpeTaTens CBOE MMYLLECTBO, HEMNPaBOMEPHO
oTyy:KAeHHoe 3anorogepxkatenem (ctatbs 301 MK PD), a ecnn MmyLLecTBO HENPaBOMEPHO OCTaB/EHO
3anorogepatenem 3a coboit - oT 3anorogeprkatens. MNpu 3Tom yaoBAeTBOPEHME BUHANKALMOHHOMO
WCKa 3anorogatens K npuobpeTaTento npeameTa 3aa0ra He UCKAOYaeT 064A3aHHOCTU 3a/10roaeprKaTens
Mo BO3MELLEHMIO 3a/0r04aTEN0  AONONAHUTENbHBIX PACX0[0B, CBA3aHHbLIX C BOCCTAHOB/IEHMEM
HapYLIEeHHOro NpaBa, U UHbIX YObITKOB.

B cayyasax, Korga 3a/0)KEHHOE WMMYLLEeCTBO He MOXeT ObiTb ucTpeboBaHO nocpeacTsom
BMHAMKALUMOHHOIO McKa (ctatbs 302 TK P®P) nmubo 3anoropgatens He peanusyeT cBoe MNpPaBO Ha
ncrpeboBaHMe npeameTa 3aj0ra U3 Yy)KOrO0 HE3aKOHHOTO BAafAEHMA, 3a70rofaTeslb He JINLEH MpaBa
TpeboBaTb OT 3a/10roAepP!KaTeNA NOAHOIO BO3MELLEHUA MPUUUMHEHHBIX €My YObITKOB, BKAIOYAOLWMX B
cebAa cToMmocTb NpeameTa 3as0ra.

6. Cynpam cnegyet MMeTb B BWAY, YTO MUCXOAS M3 NONOXKEHWM nyHKTa 4 cTtatbk 349 Kopgekca
obpalleHMe B3bICKAHMA BO BHecynebHOM MnopAgKe Ha 3aN0EHHYH ABUKMMYIO Bellb AO0MNYyCKAeTcs
TO/IbKO MPU HANNYMM HOTapUaANbHO YAOCTOBEPEHHOIO COrnacusa 3anorogartens - ¢usmyeckoro amua (s
TOM YnC/e MHANBUAYANbHOIO NpeAnpUHMMATENs) Ha TAaKOW NopAaoK obpalleHuns B3bickaHuA. CornacHo
NyHKTY 1 ctatb 55 3akoHa 06 unoTeke obpallieHWe B3biCKaHMA BO BHecyaebHOM nopAgKe Ha
33/10KEHHOE  HEABWMMKMMOE MMYLLECTBO  AOMYCKAEeTcA NpW  YCI0BMM  HaZWuMA  HOTApWasibHO
YA0CTOBEPEHHOIO COrNacus 3anaoroaaTesia Ha Takou NopaLoK 0bpalLeHUs B3bICKaHUS.

B yKasaHHbIX Cy4anx cornacue 3asorogatens Ha BHecyaebHbI nopagoK obpaleHna B3biCKaHMA
Ha NpegMeT 3a710ra MOXKeT ObITb AaHO KaK 40, TaK M NOCae 3aKAI4YeHMA 4OroBOpa O 3a/10re.

Ecnn ke cornaweHue o6 obpalleHMM B3bICKaHUA BO BHecyaebHoOM nopsake anbo [orosop
3a/10ra, cogepKalnii ycnosue 06 obpalleHMn B3bICKaHMA Ha 3a/10’KEHHOE MMYLLLECTBO BO BHecyaebHom
nopsake, 3aKk/Nto4eHbl B HOTapuaabHOM dopme, HOTapUabHOE YAOCTOBEPEHME COrNAcKA 3as0ronatens
Ha Ha3BaHHbIV NOPAAOK 06paLLEeHMA B3bICKAHUA Ha NpeaMeT 3an0ra He TpebyeTcs.

Cornacve 3anorogaTesia Ha BHecyAebOHbIM NopAAOK obOpalleHWs B3bICKAHUA Ha 3a/10XKeHHoe
MMYLLECTBO (KaK ABUXMMOE, TaK U HeABUKMMOE) He MOXKET BbiTb MM OTO3BaHO, a TaKXe OCMOopPeHo
OTAEeNbHO OT corflaleHna o BHecyaebHom nopagKke ob6palleHnsa B3bICKAHUA Ha 3a/0XKeHHoe
NMYLLLECTBO.

7. MpaBo Ha ocnapwBaHMe cOrfaleHus o BHecyaebHOm nopsake obpalieHunsa B3bICKAHWMA Ha
33/10KEHHOE MMYLLECTBO COTMIAacHO ab3auy TpeTbeMy NyHKTa 3 cTatbh 349 MK PO nmetoT ero CTopoHbl, a
TaKKe AnLa, NpaBa KOTOPbIX Ha 3a10KEHHOE MMYLLECTBO MOTyT ObiTb HapylieHbl MpU peanusaumu
npeameTa 3anora (Hanpumep, AMLA, YKasaHHble B NoanyHKkTe 1 nyHKTa 6 ctatbm 349 K PO 1 nognyHKTe
1 nyHKTa 2 ctaTbk 55 3aKkoHa 06 unoTeKe). K TakMM iMLLaM He OTHOCATCA, B YAaCTHOCTM, /ML, YbM NpaBa
Ha 3a/10’KEHHOE UMYLLLECTBO COXPAHAIOTCS NPU NOCTYNJEHMUM 3TOrO MMYLLLECTBA B COBCTBEHHOCTb APYroro
Nvua (Hanpumep, apeHAaTop 3a/10KEHHOTO UMYLLECTBA).

8. Hanuuue cornaweHua o BHecyaebHOM nopaaKke obpalleHWs B3bICKAHWA Ha 3aN0XeHHoe
MMYLLECTBO HEe JINLIAET 3a10roAepiKaTens npasa obpaTUTb B3bICKaHWE Ha NpegMeT 3as0ra B cyaebHom
nopagke. MNpu 3TOM HE3aBMCMMO OT Pe3y/IbTaTOB PAaCCMOTPEHMSA 3TOTO Aena Cyh B COOTBETCTBUM C
yacTbto 1 ctatbm 111 ApbuTtparkHoro npoueccyanbHoro Kogekca Poccuitckoit deaepauum (aanee - AMK
P®) oTHocuT cypebHble pacxoabl Ha 3an0rofep)katensa, He NpeacTaBMBLLEro  A0KA3aTenbCTs
NPeanpUHATLIX MM 6e3pe3ynbTaTHbIX NOMbITOK BHecyaebHOro obpalieHuWa B3bICKaHMA Ha npeamet
33/10ra UM UHbIX 06CTOATENbCTB, CBUAETENLCTBYIOLMNX O HEBO3SMOXKHOCTM ObpalLeHnA B3blCKAHMA Ha
npegMeT 3a/0ora BO BHecygebHOM nopsagKe (3a MCKAOYEHMEM C/ly4aeB, KOTAa CTOPOHbI AOroBopa o
3as0re NpeaycMoTpeIn BO3MOXKHOCTb Kak cyaebHOro obpalleHuns B3biCKaHMA Ha NpegMeT 331013, Tak U
obpalLeHnA B3bICKAHMA Ha MPeaMET 3a10ra BO BHecyaebHOM nopsaaxke).

Cyfam cnepyeT yuuTbiBaTb, YTO 3a/I0r04EepIKaTeNb, ABAAIOLMNCA CTOPOHOM cornaweHua ob
06palleHMM B3bICKAHWA HA 3a/10KEHHOE MMYLLECTBO BO BHecyaebHOM nopsfKe, MOXET No CBOemy
Bblbopy 06paTUTbCA B cyA € TpeboBaHWeM K 3anorogatento o6 obpalleHUn B3bICKaHUA Ha 3a/10XKeHHoe
MMYLLECTBO B MOPAAKE, YCTAaHOBAEHHOM 3aKOHOAATE/IbCTBOM O 3a/10re A1 PeanM3aLmm MMYLLECTBa, Ha
KoTopoe 0bpalyeHo B3biCKaHME MO PELLeHNIo CyAa, UK O Nepeaade emy 3a/10'KeHHON ABUKMMON BeLm
ONA ee nocneaylowein peanvsaumm B COOTBETCTBMM C YC/NIOBUAMM COTMNALLEHUS, 3aK/HOYEHHOro C
3anorogartenem (NyHKT 6 ctatbm 28.1 3aKoHa o 3anore).

9. Beuay Toro, yto nyHKT 1 ctatbu 348 K P® He npeaycmatpmBaeT HeobxoaMmocTu
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OLHOBPEMEHHOrO npeabasneHMA TpeboBaHNt 06 0bpalLeHNN B3bICKaHMA Ha 3a10KEHHOE MMYLLECTBO U
06 ucnonHeHnn obecnevyeHHOro 3anorom 06a3aTeNbCTBa, YKAa3aHHble TpeboBaHMA MOTYT NPeabABAATLCA
B CyA, OTAENbHO APYr OT Apyra, AaXKe ecin 3ai0roaaTenieM ABAAETCA He AO/KHUK NO 06A3aTenbCTsy, a
TpeTbe nuuo. B nocnegHem cnyyae no XoZaTaMcTBy 3anorofaTtens, 3anorogep)katens wam no
MHULMATUBE CyAa K Y4acTuUio B aene 06 obpalleHnn B3bICKAHUA Ha 3a/10XKEHHOE MMYLLLECTBO B KayecTse
TpeTbero auMua npuBAEKaeTCA AOMKHMK Mo obecnedyeHHOMY 3an0rom 06M3aTeNbCTBY, MOCKO/bKY
yooBneTBopeHme TpeboBaHWA 3an0rofeprkatens K OO/MKHUKY 33 CYET MMYyLLecTBa 3asorogatens
ABNAETCA OCHOBaHWEM A1A Mepexofa K 3asorogaTento npas Kpeautopa no obecneyeHHOMY 3a10MOM
obszartenbcTBy (ctatbsa 387 MK PO).

B xope paccMoTpeHMs TaKoro aena apbuTparkHomy cyay Heobxoaumo YCTaHOBUTbL pasmep
TpeboBaHUIN KpeguTopa K AOMKHUKY No 06a3aTenbCcTBy, obecnevyeHHOMyY 3anorom. MNpu atom cneayet
UMETb B BUAY, YTO 06CTOATENbCTBA, YCTAHOBEHHbIE BCTYMMBLUMM B 3aKOHHYIO CUAY cyaebHbIM aKTOM No
3TOMY Aeny, Y4MTbIBalOTCA NMPU PAcCMOTPEHUU CYAOM APYroro Aena, NpegMeToM KOTOPOro ABAAKTCA
OTHOLUEHUA [ONKHMKA MO OCHOBHOMY 06A3aTenbCTBY M 3a/70rofatensa, K KOTOPOMY Ha OCHOBaHMM
ctatbu 387 TK PP nepewnun npasa KpeamTopa no obecnedyeHHOMy 3anorom obssatenbcrsy. Ecam cyp,
NPMAET K WMHbIM BbIBOAAM, HEXenu cogeprkawmeca B cygebHom akte no pgeny o6 obpaleHuu
B3bICKAHWA HA NpegMeT 3a/10ra, OH A0/KEeH YKa3aTb COOTBETCTBYHOLLME MOTUBDI.

TpeboBaHue 3anorogep:katena o6 ob6palleHUM B3bICKAaHWSA Ha MNpegMeT 3aj0ra OnjaavyMBaeTcs
rocyapCTBEHHOM MOLWJ/IMHOW KaK 3asABAeHWE HEeMMYLLECTBEHHOrO Xapaktepa, ecan TpebosaHue 06
06paLLEHMM B3bICKAHUA HA 3a/10)KEHHOE MMYLLECTBO NpesbABAEHO O4HOBPEMEHHO C TpeboBaHMem 06
WCNOJIHEHNMN OCHOBHOIO o06A3aTenbcTBa, obecneyeHHOro 3ajs0foM, WAW MocAe NpeabABAEHUA
YKa3aHHoro TtpeboBaHuA. TpeboBaHue 3anorogep:katens o6 obpalleHMM B3bICKAHWUA Ha npeameT
3a/10ra, npeabsasasemoe A0 obpaleHua B cyd C UCKOM 006 MCMOJIHEHMW OCHOBHOFO 06A3aTeNbCTBa,
ONN3YMBAETCA TOCYAAPCTBEHHOM MOLWJIMHON KaK 3afBAeHWEe MMYLLECTBEHHONO XapakTepa. pu atom
LeHa MCKa onpeaensaeTca pa3mMepom UCMONHEHMA, HA KOTOpoe NpeTeHAyeT 3a/I0ro4epKaTesb 3a cyeT
33710XKEHHOI0 MMYLLLECTBa.

Ecnun 3anorogatenem u LoOKHMKOM No obecneyeHHOMY 3a710roM 0653aTeNbCTBY BbICTYMAET O4HO
MU0 N NpeaMeTOM 3as0ra ABAAETCA HeABUMMKMMOE MMYLLECTBO, UCK 06 obpalleHun B3bICKaHMA,
npeabABAEHHbIN NO MECTY HaxOXAEeHMA NpeameTa 3a/10ra, MOXKeT ObiTb coeauHeH ¢ TpeboBaHUeEM O
B3bICKAHWW 3a4,0/1KEHHOCTM No obecneyeHHOMY 3a/10rom 0653aTeNbCTBY.

10. MpumeHas ctatbio 11.8 3K PO, cyaam cneayeTr MeTb B BUAY, YTO UNOTEKA KaK obpemeHeHune
COXPaHAETCs B OTHOLWIEHUM KaxAoro W3 3eMesibHbIX Y4yacTKoB, OOpas3oBaHHbIX Npu pasgene,
0b6beaNHEHNN, NepepacnpeseneHnn 3emMesbHbIX Y4acTKOB WK BblAene U3 3eMe/IbHbIX YYacTKOB, €C/N
MHOEe He npeAyCMOTPEHO 3aJsiorogatenem W 3anorogep:katenem. [pu sTom BHeceHue B EAuHbIN
rocyapCTBEHHbIV pPeecTp NpaB Ha HeABMMXMMOE MMYLLECTBO M CAE/NOK C HUM (aanee - EFPM) 3anucu 06
MMNOTEKE KaXAOro M3 3eMe/ibHbIX Y4yacTKOB, 00Opa3oBaHHbIX MpuM  pasgene, o06beaWHEHMUM,
nepepacnpeseneHnm 3emesibHbIX Y4acTKOB WM Bblgese U3 3eMeslbHbIX Y4aCTKOB, OCyLLecTBAAeTcA
perucTpatopom 6e3 npeacTaBaeHUa OTAENbHOMO 3as8BIEHUS U YNAATbl FOCYAAaPCTBEHHOMN NOLW/IMHbI.

Ecnn cobCTBEHHMK 3a/10XKEHHOTO HEXWJIOTO 343HMA B COOTBETCTBUM CO CTaTbel 24 depepanbHOro
3aKoHa "O rocyapcTBEHHOM KagacTpe HeABUMXMMOCTU" NPUHUMAET peLleHne O BblAeIeHUM U3 COCTaBa
3@HNA OLHOMO WM HECKONbKUX MomeweHunin, To B EFMPM npu BHeceHMM B Hero 3anucen o
cob6CTBEHHOCTM Ha BHOBb OOpa3oBaHHble MOMELLEHUA TaKKe AenarTcAa 3anucu ob unoteke 3TUX
NomeLLeHUI, KOTopble OCYLLEeCTBAAIOTCA perncTpatopom 6e3 npeacTaBaeHUA OTAENbHOMO 3asABAEHUA U
yNAaTbl rocy4apCTBEHHOM NOLWANHBI.

11. MpumeHAn nonoxeHus nyHkTa 3 ctatbm 340 TK PO un ctatbn 69 3akoHa o6 unoTeKke, cyaam
HeobxoAMMO yuuTbiBaTb creaytowee. Mpu 3an0re HEXUAOrO NomelleHUs He TpebyeTca nepenayuun B
3a/10T 3eMEJIbHOTO Y4YacTKa, Ha KOTOPOM PACMOJIOKEHO HeXuioe 34aHne (MHOTOKBapTUPHbIM AOM), B
KOTOPOM HaxoAMTCA 3aKnafblBaemoe MoMelleHWe, AnMbO NpuHaaeXKallero 3ajoroaaTtesnto npasa
apeHAabl 3TOr0 y4acTKa, TaK Kak K npuobpeTaTenito TaKoro NOMeLLeHUs NnepexoauT npuHagerkasluee
3a/10rofatesto NpPaBo Ha [40/1t0 B 06LLEM MMYLLECTBE 34aHUS.

12. Mpwu TonKoBaHUK NonoxeHui nyHkTa 3 ctatbm 340 K PO 06 ogHOBpemMeHHOM nnoTeke 34aHnA
(coopy:KeHuMs) M 3eMenbHOro yyacTka (NpaBa apeHgbl 3eMeIbHOTO YYacTKa), Ha KOTOPOM PACMO/IOKEHO
COOTBETCTBYIOLLEE HEABUKMMOE UMYLLLECTBO, CYAbl AOKHbI UCXOAUTb U3 CNeaytowero.

CornacHo ctatbe 69 3akoHa 06 MNOTeKe 3an0r 34aHUA UAN COOPYMKEHUA AOMYCKAETCA TONIbKO C
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OLHOBPEMEHHOWN UMOTEKOM MO TOMY e A0roBOpYy 3€MesibHOrO y4acTKa, Ha KOTOPOM HaXxoAMTCA 3TO
3/i,aHME UK COOpPYKeHME, NNHO NpUHAANEXKALLErO 3a10r04aTENIO NPaBa apeH bl 3TOrO y4acTKa.

Cypam cnegyeT MMeTb B BUAY, YTO COAEpPMKALLMECA B 3aKOHE OrpaHUYeHUsa MBO 3anpeT MNOTEKK
3eMe/IbHOro y4acTKa Wau npasa ero apeHapl (Hanpumep, ctatba 63 3akoHa 06 MNoOTeKe, NYHKTbI 5 1 9
ctatom 22 3K P®, noanyHKT 3 nyHKTa 5 ctatbu 18 PepepanbHoro 3akoHa "O rocyaapCTBEHHbIX U
MYHUUMNANbHbIX YHUTAPHbIX Npeanpuatuax') He BNeKyT 3a coboil HenencTBUTE/IbHOCTM A0rOBOPOB
WNOTEKN 34aHUN N COOPYKEHWNIN, PACNONOXKEHHDBIX HAa COOTBETCTBYIOLLMX 3€ME/IbHbIX Y4ACTKaX, eCaun npu
3TOM M3 3aKOHa He BbITEKaeT oOrpaHuyeHmMa namMbo 3anpeTa WMNOTEKM HA3BaHHbIX 343aHUA UK
coopyKeHuin. TMyHKT 3 ctatbM 340 TK P® K yKa3aHHbIM OTHOLIEHMAM He npumeHseTca. Jinuo,
npuobpeTlee TakoM npeamMeT WNOTEKM, NpuobpeTaeT MpPaBo MO/b30BAHMA COOTBETCTBYHOLLMM
3eMe/IbHbIM YHaCTKOM Ha TeX ¥Ke YC/I0BUAX, YTO U 3an0rogaTenb 34aHMA AN coopyKeHua (cTatba 552 MK
P®, ctatba 35 3K PP).

13. W3meHeHMe pa3mepa WKW CPOKA WCMONHEHMA obecrneyeHHOro 3ajso0rom 06A3aTenbCcTBa
(Hanpumep, BCneacTBME U3MEHEHUA NPOLEHTHON CTAaBKM NO KpeauTy Mbo M3MeHEHUA CPOKa BO3BpaTa
KpeauTa) no cpaBHEHMIO C TEM, KaK TaKoe YC/I0BME ONpeseneHo B OroBOpPeE O 3a/0re, Camo Mno cebe He
ABNAETCA OCHOBAHWEM A/1A NPeKpaLLeHma 3as0ra.

Hanpumep, npu yBenundyeHun pasmepa TpeboBaHMA NO OCHOBHOMY 06A3aTenbcTsy 3as0r
npoaoaKaeT obecneynsatb 06A3aTeNbCTBO AO/KHMKA B TOM pasMepe, B KAKOM OHO CyLLEeCTBOBasO Obl
6e3 TaKoro M3MeHeHMA, eCIM CTOPOHbI AOroBOPA O 3a/10re HE NMPULLAN K COFNALLIEHUIO O TOM, YTO NpK
yBe/IMYEHMM pa3mepa TPeboBaHUI NO OCHOBHOMY 0053aTeNbCTBY HA COMIACOBAHHYHO 3a/0rofatenieM m
3anorogep:katenem cymmy 3anor obecneuymBaer 00683aTeNbCTBO AO/IKHMKA B YBE/IMYEHHOM B
cornacosaHHbIX npeaenax pasmepe (ctatba 337 K P®). B cnyyae yBennyeHMA CPOKa WUCMOJAHEHUN
obAsaTenbcTBa, 0b6ecneyeHHOro 3a10rom, cieayetT MMeTb B BMAY, YTO TeYeHWe MCKOBOWM AaBHOCTU MO
TpeboBaHMIO 06 06palLeHNM B3bICKAHUA HA 33/I0KEHHOE MMYLLECTBO He CTaBMTCA B 3aBUCMMOCTb OT
TEYEeHUA MCKOBOW [ABHOCTWM MO rfaBHOMY TpeboBaHWIO, a onpeaennaeTcs UCxoasa M3 Toro, Korga Obl
WCTEKNA WCKOBasA [ABHOCTb MO OCHOBHOMY 0053aTefbCTBY, €C/iM Obl CPOK WMCMOAHEHWA OCHOBHOIO
06A3aTenbCTBa, YKa3aHHbIM B LOFOBOPE O 3a/10re, He MeHACA.

Cyabl TaKKe AO0/MKHbI y4nUTbIBaTb, YTO B cuay ctatb 337 TK PO oTtcytcTBue B Aorosope O 3anore
YyCNOBUI O pasmepe u/MAM nopagKke ynaaTbl MPOLEHTOB 3a MO0/b30BaHME KPeauTOM O3Hadvaer
orpaHuyeHve obecneynBaembix 3asorom TpeboBaHWI ynnaToli CymMMbl OCHOBHOrO Aojra no
KpeauTHOMY [0rOBOpPY, HO He B/IeYeT 3a cOBO0M HEe3aK/IOUYEHHOCTM AOMOBOPA O 33/10Te B LLE/IOM.

YKa3zaHHOe B HacCTOALWLEM MyHKTe pa3bACHEHME OTHOCUTCA KaK K Cay4yaam, Korga 3anor
npefocrtasneH B obecneyeHne cOBCTBEHHbIX AOJ/IFOB 3anorogaTens, Tak M K CAy4yasm, Korga 3anor
npezocTasneH B obecneyveHne 06a3aTeNbCTB MHOTO ANLA.

14. B cooTBeTCTBUM C NyHKTOM 2 cTaTbi 389 MK PO ycTynka TpeboBaHMA NO cAesnke, Tpebytowen
rocyapCTBEHHOM perucTpaumnun, HoKHA OblTb 3aperucTpMpoBaHa B NOPSAAKE, YCTAHOBJEHHOM AnA
perncTpauumn 3Ton CAenKu, ecim MHOe He YCTaHOBJ/IEHO 3aKOHOM. Mcxoaa U3 NpuBefeHHbIX NOOKEHWUN
rocyapCcTBEHHAsA PerucTpaLma yCTynky npae no oCHOBHOMY 06s3aTenbcTBy, obecneyeHHOMY MMNOTEKOM
(nyHKT 4 cTatbM 20 3akoHa 06 unoTeke), HeobxoAMma TONbKO B C/yyae, Korga ycTynaemoe
0653aTeNbCTBO BO3HMK/IO U3 L,OrOBOPA, NOA/EKALLETO FOCYA3aPCTBEHHOM PErUCTPALLUN.

Mpu 3TOM € MOMEHTA YCTYNKKU npas TpeboBaHMA No o6sa3aTenbCcTBY, 0becnedyeHHOMY MNOTEKOMN, K
HOBOMY KpeauTopy MepexoasaT npasa 3anorogeprkatens no AoroBopy unoteku (ctatbs 384 K PO).
OfHaKo [0 rocyfapCTBEHHOM perMcTpaummn nepexoja K HOBOMY KpeauTopy npaB Mo WNOTeKe
npeabABneHHble MM TpebOBaHWA, OCHOBaHHble Ha pgorosope o6 wnoteke (Hanpumep, UCK 06
0b6palLeHMM B3bICKaHUA Ha NPeAMET 3a/10ra), YA0BAETBOPEHUIO He NMOAJIENKaAT.

Cyfam HeobxogMMo MMeTb B BUAY, YTO YKA3aHHOE pasbACHEHWE He OXBaTblBAET C/yvau, Koraa
npasa 3a/10rofepKaTens yaA0CTOBEPAIOTCA 3aKNaAHOM cornacHo ctatbe 13 3akoHa 06 nnoteke.

15. Cypam cnepyeT yyuTbiBaTb, YTO MONOXKeHMA NyHKTa 1 ctatbu 40 3aKoHa O 3an0re B 4acTu
HOTapuanbHON GOPMbl AOTOBOPOB 33/10ra BO3AYLUIHbIX, MOPCKUX U PEYHbIX CYZ0B, ¥eNe3HOA0POKHOro
NOABUMHOTO COCTaBa M KOCMUYECKUX OOBEKTOB He MOANEXaT MPUMEHEHMIO B CBA3M C TEM, 4TO
Bo3aywHbim Kogekcom Poccuitckoit Pepepaunmn, Kosekcom Toprosoro mopensaBaHuAa Poccuiickoit
depepaunmn 1 Kogekcom BHYTpPeHHero BOAHOro TpaHcrnopTa Poccuiickon ®depepaumm, MHbIMK
3aKOHOAATeNbHbIMM aKTaMM HOTapuanbHaa ¢opma AOroBopa 3a/0ra BO34YLWHOr0, MOPCKOro U PEYHOTO
CyZHa, *KenesHoA0POXHOro NOABMMKHOMO COCTABA, @ TAKXKe KOCMUYECKMX 0OBbEKTOB He NpesycMOTpeHa
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(mnoanyHKT 1 nyHKTa 2 cTaTbk 163 MK PO).

JononHeHne ®epepanbHbim 3akoHOM oT 30 aekabps 2008 roga N 306-®3 "O BHeceHuu
M3MEHEHMN B HEeKOTopble 3aKoHoAaTeslbHble akKkTbl Poccuiickoit depepaunm B CBA3M €
COBEpLUEHCTBOBaHMEM MOPAAKA 06palLeHNa B3bICKaHMA Ha 3a/710XKeHHoe nmyllectso" ctatbk 339 K PO
NMYHKTOM 5 He O3HayaeT BO30OHOBNAEHUA AENCTBUA NOJIOXKEHWUIM MyHKTa 2 ctaTbM 40 3aKoHa o 3anore,
KOTOpbIe YyTPATUIMU CUAY C MOMEHTA BBEAEHUA B AelcTBMe YacTu nepsoit K PO.

16. Mo cmbicny nyHKTa 1 ctatbmn 9 depepanbvHoro 3akoHa ot 30 aekabpa 2008 roga N 306-93 "O
BHECEHUM M3MEHEHWI B HEKOTOpble 3aKoHoAdaTe/ibHble aKTbl Poccuiickoit degepaunm B c€BA3U C
COBepLUEHCTBOBaHMEM MOpAAKA obpalleHMA B3bICKAHWA Ha 3a/10KEeHHOe MMyLLecTBO" cornaleHue o
BHecyaebHoM nopaake obpalleHns B3bICKaHUS HA 3a/I0KEHHOE MMYLLECTBO MOMKET ObITb 3aK1t04eHOo
3as0rogateNiem U 3asorogeprkatenem M B Tex CAyyasx, Korga 3a/0rosble OTHOLWEHWUS MeXAy HUMMU
BO3HWK/N A0 BCTYMN/IEHMA B CUTY YKa3aHHOTO 3aKoHa.

II. ObpalieHne B3bICKaHUA Ha NpeaMeT 3a/10ra

17. B cootBeTcTBMM C ab3auem BTOpbiIM NyHKTa 1 cTtatbk 348 K PP 3anorogepratenb
npuobpetaeT npaBo 06paTUTb B3bICKAHWE HA MNpeaMeT 3a/n0ra, ec/M B AeHb HACTYMJIEHMA CPOKa
NcnosHeHns obs3atenbcTBa, obecneyeHHOro 3a70romM, OHO He 6yAeT WCNONHEHO, 33 WUCKAKYEHUEM
C/ly4yaeB, ec/iv Mo 3aKOHY WA AO0rOBOPY TaKoe NPaBo BO3HMKAET NO3XKe MO0 B CU/Y 3aKOHa B3biCKaHUe
MOKeT BbITb OCYLLECTBNIEHO paHee.

Ncxoga m3 cratbu 314 TK PO, ecan 3anorom obecriedyeHo 0653aTe/ibCTBO, KOTOPOE He
npeaycMmaTpmBaeT CPOKa €ro UCMOJIHEHMA U He COAEPKUT YCNOBWUIN, MO3BONAIOWMX ONPeaenTb 3TOT
CPOK, Nnbo 06A3aTenbCTBO, CPOK MCMNOJHEHWSA KOTOPOro onpegeseH MOMEHTOM BocTpeboBaHuA,
3a5orogepatenb Bnpase o6pPaTUTb B3bICKAaHWME HA NpeaMET 3an0ra B Cayyae, ec/iv LO/MKHUK He
ncnonHun obecneyeHHoe 3anorom 06A3aTeNbCTBO B CEMWUAHEBHbLIA CPOK CO AHA NpeabsaBAeHUA
Kpeautopom TpeboBaHWA O ero MCNoaHeHuu (ecnn 06A3aHHOCTb WUCMOJIHEHMA B [PYrOM CPOK He
BbITEKAET M3 3aKOHA, MHbIX NPABOBbLIX aKTOB, YC/A0BMI 06s3aTeNbCcTBa, 0ObluaeB aAenoBoro o6opoTta uam
cywiectBa obsA3aTenibCcTBa).

18. CornacHo nyHKTy 3 cTaTbm 348 TK PO, eciim goroBopom o 3as0re He NPeaycMOTPEHO MHOe,
obpaleHMe B3bICKaHMA Ha MMYLLECTBO, 3a/10XKeHHOe a/1s obecnevyeHma 0ba3aTeNnbCcTBa, UCMOIHAEMOrO
nepuoanyeckMmm naatTexkamu, ONYyCKAETCA NPU CUCTEMATUYECKOM HapyLLEHUM CPOKOB UX BHECEHMA, TO
€CTb NPU HapyLWeHUW CPOKOB BHECEHUA naTexen bonee yem TpU pasa B TeyeHUe [BeHaauaTu
MecALEeB, NPeaLecTBYOLINMX 0b6paLleHNIo 3a10roAep KaTens B Cy C COOTBETCTBYIOLLMM UCKOM. B cnydae
€C/IN  Kpeautop B COOTBETCTBMM C COrfalleHMem O BHecygebHOM o6pallleHnn B3bICKaHMA Ha
3a/10’KEHHOE MMYLLECTBO MMEET NpaBo 0bpaTUTb B3biCKaHMe Ha NpeaMeT 3as0ra 6e3 obpalleHus B cya,
YKa3aHHbI  ABeHagUuaTMMECAYHbIA  CPOK  AOJI)KEH  MNpeawecTBoBaTb  AHIO  HanpasaeHuA
3as0rogep:KaTtenem 3asoroaaTtento ysegomieHma o6 obpalleHnn B3biCKaHUA Ha NpeaMeT 3aora.

19. B nyHKTe 2 cTtaTbk 348 K PO npeaycMmoTpeHbl yCN0BUSA, NPU OAHOBPEMEHHOM CObA0AEHUN
KOTOpbIX MpeanosiaraeTcs, 4YTO HapyweHue obecnedyeHHOro 3asorom ob6AsaTenbcTtBa KpanHe
He3HauuTeNbHO WU pa3mep TpeboBaHUI 3anorogep:kaTena SBHO HecopasMepeH CTOMMOCTU
3a/10XKEHHOI0 MMYLLLECTBA.

Cygoam cnegyetr umeTb B BMAY, 4TO 0OCTOSTENbCTBA, NOATBEPKAAOLWME HE3HAUYUTENbHOCTb
HapyLleHUs U HecopasmepHoCTb TpeboBaHUI 3a10roaeprKaTenss CTOMMOCTU 3a/103KEeHHOI0 MMYLLECTBa,
[O/KEeH A0Ka3blBaTb 3an0roaatens (Yactb 1 ctaTbu 65 AMNK PO).

MonoxkeHns nyHkTa 2 ctatb 348 K PO Takke nopgnexar NPUMMEHEHUID K OTHOLUEHUAM
3a/50rogatensa v 3anorofepKartens, BOSHUKIWMM Ha OCHOBaHWUM 3aKoHa. Mpu aTom pasmep TpeboBaHMi
3as0roaepKartensa npegnonaraeTcs Hecopa3mMepHbIM CTOMMOCTM 3a/10XKEHHOTO MMYLLECTBA B C/y4ae,
KOraa CyMmma HemcrnosiIHeHHoOro oba3aTenbCTBa COCTABASET MEHEee YeM MATb MNPOLLEHTOB OT AOKa3aHHOM
3as0rogartesiem pbIHOYHOM CTOMMOCTM NpegMeTa 3a/0ra.

20. 3anorogaTenb, nonarawliniA, 4YTO B3biCKaHMe OblIO0 06palleHo 3anorogepskaTenem BO
BHecyaebHOM nopaaKe c HapylleHUnem nonoxeHui MK PO (B yacTHOCTK, NPeAyCMOTPEHHbIX B MyHKTax 2
m 3 cratbM 348 HKopekca), 3akoHa 06 wunoteke, 3aKoHa O 3ano0re, BhpaBe MNPeabABUTb K
3a0rofep:KaTesito UCK O MpecevyeHMn AeWCTBU Mo peanusaummn 3a/0XKeHHOro mmyliectsa (absau,
TpeTtuii ctatb 12 TK PO).
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B uenax npegoTBpalleHUA MpUYMHEHUA 3anorogatento yuiepba cyd, paccMaTpuBaloWMiA TaKkow
NCK, MOKET NPUHATL obecneuynTenbHy0 Mepy B BUAE 3anpeTa 3a/10roAepaTenio coBepliaTb AeNCTBUA
no peanusauuy npesmera 3aora.

®edepanbHbiM 3aKoHOM om 06.12.2011 N 405-®3 8 OcHosbl 3aKkoHodamesscmsea Pocculickol
®edepayuu 0 Homapuame B8HeCeHbl U3MeHEeHUs, Kacarowueca ycnosuli cosepuieHUs UcnoaHumensHol
Hadnucu Ha 0ozoeope 3as02d. [1o yKazaHHOMY 80rpocy cM. Hosyro pedaKyuro cmamoeu 91 u enasy XVI.1
OcHos.

21. B cnyyae HeucnonHeHuA 3anorogatenem cornaweHus o6 obpaleHun B3bICKAHUA Ha
33/10’KEHHOE MMYLLECTBO BO BHecyaebHOM nopagKe (B 4acTHOCTW, OTKasa 3asorogaTens nepeaatb
3an0rogep:KaTesnto MMb60 yKasaHHOMY UM TPETbEMY NINLY 3aN0XKEHHOE ABUKMMOE MMYLLECTBO A/S ero
nocneayroLen peannsaumm), 3aiorogepratesnb BrnpaBe ob6paTUTbCA K HOTapuycy ANs COBEPLUEHUs Ha
Aorosope 3asora (MM 3aknagHoOM) UCMONHUTENBHOM HaanNUcK B nopAgKke, ycTaHoBieHHom OcHoBamu
3aKoHogaTenbcTtBa Poccuitickoli degepauym o HoTapuate (ganee - OCHOBbI 3aKOHOZATENbCTBA O
HoTapuaTe), B Lensax N3bATUSA 3a/I0XKEHHOT0 UMYLLLECTBA U (MAK) ero NpUHYAMTENbHOM peanusaummn nnbo
ero nepepauyn B3bickatento (vactb 1.1 crtatbm 69 depepanbHoro 3akoHa "O6 MCNOAHUTENIbHOM
npoussoacrtee").

NcnonHuTenbHaa Hagnucb Ha AOroBoOpe 3as10ra MOXeT OblTb COBEPLUEHA TONBKO B TOM Cay4dae,
Koraa TpeboBaHMA 3anorofeprkatens saBAatoTcA 6eccnopHbIMM, MU C MOMEHTA BO3HWKHOBEHMA Y
3a50rogepKaTtens npaBa Ha BHecyaebHoe obpalleHme B3bICKAHUA Ha 3a/10XKEHHOE MMYLLLECTBO NPOLLIO
He 6onee yem Tpu roga (ob6WMN CPOK MCKoBOM AaBHOCTU) (cTatba 91 OCHOB 3akoHOAaTeNbCTBA O
HoTapuate). Mpu 3ToM cam no cebe ¢akT NOCTYN/EHMUA HOTAPUYCYy BO3PA’KEHUN AO/KHUKA WK
3a50rogatena oTHocuTeNbHO 06A3aTenbCcTBa, 06ecneyeHHOro 3a710rom, AKM 0bpaLLEeHNA B3bICKAHUA Ha
npegmeT 3aj0ra CBUAETE/NIbCTBYET O HA/MUYMM Criopa MeXAy 3a/70rogatesieM U 3a/0roaeprkaTenem u
NMOTOMY O3HA4YaeT HegoMNyCTUMOCTb COBEPLUEHMA HOTAPUYCOM UCNONHUTEIbHON HaZNWCH.

CoBeplueHMEe HOTAPUYCOM  WCMOJIHUTENIbHOW  HaAMWCKM  He  MPenAaTcTByeT  obpaleHuto
3anorogatena WAWM  APYroro 3auMHTEPecoBaHHOrO /MuUa cornacHo 4Yactm 2 cratbM 49 OcHos
3aKoHOZATeNbCTBA O HOTapuate U ¢ cobnogeHnem npasun AMNK PO o nogsesomcTBeHHOCTU Aen
apbutpaxkHoMy cyay B apbuUTpakHbIM Cyd C MCKOM K 3a/10roZeprKaTesnito 0 NpeceyeHnn AencTBun no
peanusaummn 3anoXeHHoro umyllectsa (absau, Tpetuit ctatbn 12 TK P®). B pamKax paccmoTpeHus
OAaHHOro Aena cyf yctaHaBAMBaET Ha/IMuMe AN OTCYTCTBME OCHOBaHMM ANA obpalleHMA B3bICKaHUA Ha
3a/10’KEHHOE MMYLLECTBO. B cnyyae yaoBneTBOpeHMA UCKOBbIX TpeboBaHMIN AeMCcTBUA No obpalleHuto
B3bICKAHWS Ha 3a/10}KEHHOE MMYLLECTBO U €ero peanusaummn He NPou3BOAATCA, a CNOp O BAAAEHUU
3a/10’KEHHbIM MMYLLLECTBOM Pa3peLLaeTcs Cy40M B COOTBETCTBUM C YCI0BMAMM A0roBOPa O 3a/iore.

22. B cnyyae obpalwieHus 3anorofeprkatesiem B3bICKaHMA Ha 3a/10KeHHOe WMYLLeCTBO Mo
OCHOBaHMAM, NpPeayCMOTPEHHbIM 3aKOHOM MAM goroBopom 06 MNoTeKe, BCe MpaBa apeHAbl U UHble
npaBa Mo/Ib30BaHMA B OTHOLIEHMM 3TOFO MMYLLECTBA, NPEAOCTaB/IeHHble 3anorogaTtenem TPETbUM
muam 6e3 cornacua 3anorofeprkatens nocsie 3akaw4veHuMa gorosopa o6 vMnoTeke, npekpalLaroTca
(nyHKT 2 cTaTbu 40 3aKoHa 06 MnoTeke).

B cBsi3M € 3TUM NpU paccmoTpeHUn cygom TpeboBaHUsA 06 06paLLeHNM B3bICKAHWUS Ha 3a/10XKeHHoe
MMYLLLECTBO apeHAATOPbI 3a/10XKEHHOI0 MMYLLLECTBA U UHble Anua, obiagaroLlme NnpaBamm, yKasaHHbIMU
B cTaTbe 40 3aKoHa 06 MMOTEKe, NPUBAEKAOTCA K y4yacTUiO B Aene NO XO4aTalCTBY CTOPOHbI UM MO
MHUMUMATMBE Cy[a B KayecTBe TPETbUX /UL, He 3asaBAAKOWMX CaMOCTOATE/NbHbIX TpeboBaHMi
OTHOCUTE/IbHO NPeaMeTa Cropa, Ha CTOPOHE OTBETYMKA.

B cnyyae ob6pauleHus B3bICKaHMA Ha npeameT 3anora  BO BHecyaebHOM nopsake
3anorogep:atenb UAM npuobpetatesb AONXKHbI MPUIOKUTb K 3aABAEHUIO O rOCYAapCTBEHHOM
pernctpauuu nepexoaa npaeBa cobBCTBEHHOCTM [AOKasaTeNbCTBa, MOATBEPMKAaloWMe yBeAoMIeHUue
apeHaaTopa (MHbIXx npaBoobnagateneit) o pakte obpalleHMA B3bICKAHUA Ha 3a/103KEHHOE MMYLLECTBO U
ABNAIOLLMECA OCHOBAaHWMEM A/1A MoralleHMa 3anuceit o npaBe apeHabl U UHbIX NpaBaX, Ha3BaHHbIX B
ctatbe 40 3aKoHa 06 unoTeKe. B CBA3WN C 3TUM CyZaM c/eflyeT y4yuUTbIBaTb, YTO NPU HenpeacTaBIeHUM
3anorogep:katenem (Nnpuobperatenem) TakMx AOKYMEHTOB eMy MOXeT ObiTb OTKa3aHO B MoralleHuu
3anucelt 0 npasax, yKasaHHbIX B NyHKTe 2 ctaTbu 40 3aKoHa 06 nnoTteke.

23. B cnyvae, Koraa AnAa pacnops»KeHUA 3a/0XeHHbIM ABMMKUMbIM MMYLLLECTBOM TpeboBanocb
cornacue 3anorogepskatens (NyHKT 2 ctatbu 346 K P®), caenka 3anorogatensa No pacnopsxeHuto
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npeameTom 3asora, coseplueHHaa 6e3 cornacus 3anorogeprkaTtena Moc/ie 3aKA4YeHWa AoroBopa o
3a/10re, He MOXeT ObITb OCNOPeHa NoCc/AeAHMM, NOCKObKY B NoAnyHKTe 3 NyHKTa 2 ctatbk 351 Koaekca
YCTQHOBNEHO WMHOE MNOCNEACTBME HAPYLUEHMA MONOMKEHUM 3aKOHA O PACNOPAMKEHMWU 3an0rogaTtesiem
npegMeTom 3a10ra, @ UMEHHO - NpeabABaeHMe TpeboBaHMA 0 OCPOYHOM NCNONHEHUN 0653aTENbCTB],
obecrneyeHHOro 3as0rom, 1 06 obpalleHNn B3bICKaHMA Ha NpeaMeT 3a/iora.

M3 nonoxkeHunit nyHKTa 2 ctaTbM 40 3aKkoHa 06 MNOTEKe c/ieflyeT, YTO AENCTBUA MO PACMOPANKEHUIO
3a/10’)KEHHBIM HEABUXMMbIM MMYLLECTBOM, COBEpLUEHHble 6e3 coriacusa 3anorogepartensa nocne
3aK/Il0YEHMA A0TOBOPA UMOTEKM (33 UCKIOYEHNEM CAEN0K MO OTUYKAEHMIO 33/I0XKEHHOr0 UMYLLECTBA, a
TaK¥Ke nocneayowmx 4orosopos 06 MNOTEKe, 3aKAOYEHHbIX HECMOTPA Ha 3anpeLLeHmne, YCTAaHOBNEHHOE
npeALwecTBYIOWMM 4OTOBOPOM 06 MNOTeKe), He MOryT ObiTb OCMOpPEeHbl NociegHUM. B To e Bpemsa B
CUNY NPSMOTO YKa3aHMA 3aKoHa (cTaTbsa 39, NyHKT 3 cTaTbk 43 3aKoHa 06 UNOTEKe) OTAE/IbHbIE CAEKU C
33/10’KEHHbIM HEeABUXUMbIM MMYLLECTBOM, COBEPLUEHHble 6e3 cornacua 3anorogepaTens, MoryT obiTb
NPW3HaHbl HegeMNCTBUTENbHBIMU MO UCKY 3an0rofep:artens. Tak, nocneaywolmnin gorosop o6 MNoTekKe,
3aK/OYEHHbBI HECMOTPS Ha 3aMnpeLiLeHNe, YCTaHOB/IEHHOe NpeALecTBYOWNM 4oroBopom o6 unoTeke,
MOXKeT 6biTb NPU3HAH CYyAOM HEeAEWUCTBUTE/IbHbIM MO WCKY 3a/I0rofeprKatens no npeawecTByoLlemy
[0roBOpy HE3aBMCMMO OT TOrO, 3HaN /N 3a/0rodep:KaTesb NO MNOC/AeAyloWemMy AOrOBOPY O TAaKoOMm
3anpeLLeHnm, B Clydae ecnm 3a00rofeprkaTesib No npeawecTByoWemMy 4OroOBOPY O 3a/10re AOKAXKET, YTo
ocnapvBaemblit UM Nocneaytowuii 4oroeop o6 MNoTeKke HapyLLaeT ero nNpaBa W 3aKOHHbIE NHTEPECHI.

24. MNpu ogHOBPEMEHHOM 06paLLEHNM B3bICKAHMA Ha OAHO U TO KE MMYLLLECTBO No TpeboBaHUAM
nocneayroLEero 1 npealecTBylowWwero 3anoroaeparenen (NyHKT 4 ctatbn 342 MK PP) yaosnetsopeHue
TpeboBaHUI 3a710roAepKaTesien 3a CYET 3a/I0KEeHHOro umyllectsa 6e3 obpalleHua B cyd AonycKaerca
TONbKO NPM YC/AOBMM, UYTO 3anorofep:atenu, obpaljarolime B3bICKAHME HA MNpegmMeT 3ajora BO
BHecyaebHOM nopsgKe, Hanpasu/M 3a/0roaaTesito COBMECTHOE yBeAOM/IEHME O Hayane obpalueHua
B3bICKaHMS Ha npeameT 3anora (yBegomseHMe O HeobXxoAMMOCTM WCMOAHEeHWa 06M3aTeNbCTBa,
obecneyeHHOro UNoTeKom).

25. Ncxoasa m3 obuimMx Havan M CMbICNa FpaskAaHCKOro 3aKoHoAaTe/bcTBa (aHasnorMa npasa) w
TpeboBaHuUIN 06POCOBECTHOCTU, PAa3yMHOCTM U CNpaBedIMBOCTM (MYHKT 2 cTaTbk 6 TK PD), He moxkeT
6bITb 06paLLEeHO B3biCKAaHME Ha 3a/I0XKEHHOEe ABUXMMOE MMYLLECTBO, BO3ME34HO NpuobpeTeHHoe Y
3a50rogatena AMLOM, KOTOPOe He 3Hano U He AO/KHO Obl1Io 3HATb O TOM, YTO MpUobpeTaemoe UM
MMYLLLECTBO ABAAETCA npeameTom 3anora. lNpu 3Tom cypbl AOMKHbI OLEHMBaTb 06CTOATENbCTBA
npuobpeTeHma 3aN10KEHHOIO MMYLLECTBA, UCXOAA U3 KOTOPbIX MOKyNaTe b A0MKEH Bbln NPeanooKUTb,
yTO OH NpuMobpeTaeT UMYLLECTBO, Haxodslleeca B 3as0re. B yacTHOCTH, cyabl AONXKHbI YCTaHOBUTb, Bbin
1N Bpy4YeH NpuobpetaTento NnepBoHaYasibHbIA 3K3EMNASAP AOKYMEHTA, CBUAETENbCTBYIOWErO O Npase
npogasla Ha NpoAaBaeMoOe MMYyLLecTBO (Hanpumep, NacnopT TPAHCMOPTHOro cpeacrtsa), AMbo ero
AybMKaT; MMenucb I Ha 3a/10’KEHHOM MMYLLECTBE B MOMEHT ero nepegayn npuobpertatento 3Haku o
3anore.

B cnyyae ecnn cygom byaet ycTaHOBAEHO, YTO NpeAMeT 3an0ra B COOTBETCTBMU C [IOFOBOPOM
3a/10ra HaxoAW/cA BO B/laeHMM 3a/10rofeprKaTens, Ho BblbbiN U3 BNaAeHUA MOMUMO €ro BOAMU, UCK 06
ob6pallleHMM B3bICKAHUA Ha 3a/I0’KEHHOE MMYLLLECTBO NOANEKUT YAOBNETBOPEHUIO BHE 3aBUCMMOCTM OT
TOro, UTO MNOKyMaTe/lb He 3HaN M He [0/KeH Obl1 3HAaTb O TOM, YTO NpuobpeTaemoe UM UMYLLLECTBO
HaXo4WTCA B 3an0re.

26. Cypam Heobxo4MMO yu4uTbIBaTb, YTO NOC/E PACTOPMKEHUA AOrOBOPA, U3 KOTOPOro BO3HWUKAM
obs3atenbcTBa, obecneyeHHble 3ano0rom (ctatbm 310, 450 K PD), 3anor npogonxaer obecneunsatb Te
M3 HUX, KOTOopble He OblAM WMCMOJIHEHbI WU HE MPEeKpalarTcA Mpu PacTOpXKEeHUU TaKoro [0rosopa
(Hanpumep, OCHOBHasA cCymma goara WM NPOLEHTbI MO KPeaUTHOMY [OroBOpY, 3aA0/IKEHHOCTb Mo
BbiN/1aTe apeHAHOoM NaaThbl).

Kpome Toro, cornacHo crtatbe 337 'K P® cTopoHbl oroBopa o 3as10re BNpase NpeaycMoTpPeTb, UTO
3anor obecneunBaeT He TO/IbKO 06A3aTeNbCTBA, BO3HMKAKOLWME M3 [0roBopa (Hanpumep, o BO3BpaTe
Kpeauta U MPOLEHTOB 3a ero no/ib30BaHWe), HO TaKXe W TpeboBaHWe O BO3BpaTe MNOJIyYEHHOTO
(TpeboBaHMe O BO3MELLEHUMM B JeHbrax CTOMMOCTM MNOJYYEHHOro) MO TaKOMy A0roBopy Mpu ero
HenencTBUTENbHOCTH.

27. B poroBope O 3a/iore MOMKeT CoAep)KaTbCA 00Las OUEHKa HEeCKO/IbKMX ABUMKUMbIX BeELLEn
(MmywecTBeHHbIX NpaB (TpeboBaHMIA)) UAK HEABUMKUMBIX BELLLE, ABNAOLWMUXCA NPeAMETOM 3a/10ra.

B aToM cnydae B3biCKaHMe 0OpallaeTcs Ha BCE 3a/I0KEHHOEe ABUMKMMOE WAW HeaBUXKMMOe
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MMYLLECTBO, KOTOPOMY AaHa 0bLan OLEHKa, C nocieaytowen ero peannsaumeint ToNbKo B LLeAOM (NyHKT
2 ctaTtbu 340 TK PO).

Cya, Bnpase 06paTuTb B3bIiCKAaHME HA YacTb NpegMeTa 3aj0ra, ecin 3an0rogateslb AOKAXKET, YTO
OEHENKHbIX CPeACTB, BbIPYYEHHbIX OT NPOAANKM YaCTW 3a/10XKEHHOTO MMyLLEecTBa, byaeT AOCTAaTOYHO ANA
MOJIHOTO yAO0BAETBOpPeHMA TpeboBaHMI 3an0rodeprkatens, a TaKKe MnpesocTaBuT LOKYMEHTHI,
noATBEPXKAAOWME PbIHOYHYIO CTOMMOCTb OTAE/bHbIX ABWKMUMbIX Bellel (MMYLLeCTBEHHbIX MpaB
(TpeboBaHWU)) WM HeOBUMNKMMbBIX Bellei, Ha KoTopble 3asorogatesnem npegnaraerca obpaTuTb
B3bICKaHMeE.

B cnyyae 06bABNEeHMA HecocToABWMMMUCA NyBAMYHBIX TOProB NO Npogaxke npeameTa 3an0ra B
LLe/IOM B CBA3M C TEM, YTO HA TOPIM ABUIOCL MeHee ABYX NoKynaTesel Mbo He bblia caenaHa HagbasBKa
NPOTUB HAa4Ya/IbHON MPOAANKHOM LIeHbl 3a/10KEHHOIO MMYLLLECTBA, 33/10r04aTeNlb UK 3a/70rofepKaTeslb
BnpaBe 40 MPOBEAEHUA MOBTOPHbIX NYOJNYHBIX TOProB OBPaTUTLCA B CyA, MO PELIEHMIO KOTOPOro
06palLeHO B3bICKaHWE HA NPeAMET 3a/10ra M YCTAaHOB/IEHA HavyaibHaA NPOAAXKHAA LLEHA, C 3aABNEHNEM O
npoaaxe WMYyLLeCTBa, COCTaBAAIOWEr0O MNpeaMeT 3a/0ra, NO OTAENbHOCTM, KOTOpoe chepyet
paccmaTpuBaTb No npasuaam ctatbn 324 AMK PO.

[ll. Peannsauyma npegmeta 3anora

28. K cnocobam peannsaumm 3an0KEHHOIO HEABUXMMOIO MMYLLECTBA, B3bICKaHME Ha KoTopoe
obpalleHo BO BHecyaebHOM MopagKe, OTHOCATCA: MPOAarka Ha OTKPbLITOM WM 3aKPbITOM ayKLMOHE;
npuobpeTeHne 3a0KEHHOro UMYLLECTBA 3a/l0roAepKatesiem ana cebs uam TpeTbux Nl C 3a4eTOM B
CYET MOKYMHOM LeHbl obecneyeHHbIX UMOTeKoM TpeboBaHUI 3an0rodep:kaTenn K AO/MKHUKY (NyHKT 3
cTatbu 55 3aKkoHa 06 unoteke).

YKasaHMe Ha cnocob peanusaumMm  3aNI0XKEHHOTO HEABMMKMMOIO WMMYLLECTBA ABASETCA
CYLLECTBEHHbIM YC/IOBMEM COFflalleHUsA 3an0rogatens M 3anorogep)katens o BHecysebHom nopagke
obpallleHMA B3bICKAHWA Ha 3a/0XKeHHoe uMyLllecTBo (noanyHKT 3 nyHKTa 4 ctatbu 55 3akoHa 06
unoteke). Mpu OTCYTCTBUM B Ha3BAaHHOM COT/1alIEHMM YCNOBUSA O cnocobe peanusaunmn npegmeTa 3aaora
MbBo yKasaHUM B HEM HECKOJIbKMX crnocoboB BHecyaebHOW peanv3aumm 3a10KeHHOro MMYLLECTBA,
NpPeAyCMOTPEHHbIX TPaKAaHCKMM 3aKOHOLATENbCTBOM, TaKOe COrfalleHMe He MOMKeT cyuTaTbeA
3aKMo4YeHHbIM (NYHKT 1 cTtatbu 432 TK PD) 1 B3bicKaHWE Ha 3a/710’KEHHOE MMYLLECTBO MOXKET 6biTb
0b6pallleHOo TO/IbKO MO peLleHuto cyaa.

Mpw ToNKOBaHUM NoAnyHKTa 2 NyHKTa 3 cTaTbM 55 3aKoHa 06 MNoTeke cygam cnenyet yuuTbiBaTb,
yTO YyKasaHHOe B Hem orpaHuyeHWe B Bbibope crnocoba peanusaunmn npeameTa WMNOTEKM He
pacnpocTpaHsAeTca Ha UMNOTEKY 3eMe/IbHbIX Y4acTKOB (NpaBa apeHAbl 3eMeJibHbIX Y4aCTKOB), Ha KOTOPbIX
pacnosoXeHbl 34aHUSA U COOPYKEHUS, NepeaaBaeMble B UNOTEKY TOMY e 3a10roaeprKaTento.

29. Cnocobamu peanusaumm 3aN0XKEHHOTO ABUMKMMOIO MMYLLLECTBA, B3biCKAHME Ha KoTopoe
obpalleHo BO BHecyaebHOM nopsafke, SABAAIOTCA: NpoAarka NpeameTa 3as0ra 3as0rogepyartesiem Ha
OTKPbITbIX WM 3aKPbITbIX TOPrax; NpoAaska 3a/l0XeHHOro ABUXMMOIo MMYLLECTBA Ha OTKPbITbIX MM
3aKpbITbIX TOprax, OPraHWM30BaHHbIX KOMWUCCMOHEPOM, [MAEWCTBYIOLWIMM Ha OCHOBaHWW [0rosopa
KOMMUCCUU, 3aKIIOYEHHOTO MeXKAY 3as0rogepKaTtesieM U KOMUCCMOHEPOM; peannsauma LeHHbIX bymar,
obpalLaroLmMxca Ha OpPraHM30BaHHOM PbIHKE LIEHHbIX Bymar, Ha Toprax opraHM3aTopa TOProB/IN PbiHKa
LEeHHbIX Bymar (NyHKT 2 cTatbyu 28.1 3aKoHa 0 3an0re); NocTynieHne npegmMmeTta 3ai0ra B CO6CTBEHHOCTb
3a/0rogep:Katens; npogarka npegmeTta 3anora TpeTbemMy auuy 6e3 npoBefeHMAa TOPros; npogaka
npegmeTa 3as10ra TPETbEMY JIULY KOMUCCMOHEPOM, AEMACTBYIOWMM Ha OCHOBAaHMW AOFrOBOPA KOMUCCUM,
3aK/IIOYEHHOTO MeXA4y HUM M 3anorogepxartenem, 6es3 nposeaeHua Topros (MNyHKT 3 cTaTby 28.1 3aKoHa
o 3anore).

Cnocob peanunsaLmm 3a/10KEHHOI0 ABUMKMMOIO MMYLLLECTBA HE OTHOCUTCA K YMUCY CYLLEeCTBEHHbIX
YyCN0BMIA cornaweHns o6 obpalleHMm Ha Hero B3biCKaHUA BO BHecyaebHom nopsaake. Mo cmbicay NyHKTa
2 ctatbu 28.1 3aKoHa O 3as10re Npu OTCYTCTBUM B TaKOM COr/alleHMM YCNOBUS O cnocobe peanmsaumm
3a/10’KEHHOTO  MMYLLECTBa, €ro peanunsaumsa OCYLLeCTBASAETCA 3a/orofeprkatesem nocpeacTsom
npoaaknm npeameTa 3an0ra Ha OTKPbITbIX TOprax (B TOM uMc/ie OpraHU30BaHHbIX KOMUCCMOHEPOM,
OEeNCTBYIOLIMM Ha OCHOBaHMM [A0roBopa KOMMUCCUM, 3aK/NOYEHHOro C 3anorofepxarenem), a
peanusaums LeHHbIX bymar, obpallaloWwmnxcs Ha OpraHM30BaHHOM PbIHKE LieHHbIX Bymar, - Ha Toprax
opraHusaTopa TOProB/N PbliHKa LEeHHbIX Bymar.
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B cornaweHnn o BHecyaebHom nopsagke obpalleHWs B3bICKAHWA Ha 3a/0)KEHHOE ABUXUMOE
MMYLLLECTBO 3as0roaTesib C 3a/70roAep)KaTeieM MOryT YCTaHOBUTb HECKOJIbKO Pa3/iMyHbIX cnocobos
peannsaunmn 3a10KEHHOT0 MMYLLLECTBA, NPeAyCMOTPEHHbIX rPaXKAaHCKUM 3aKoHoaTenbcTsom. Ecnn ns
YCNOBUIA JAHHOMO COMNalleHMA He BbiTEKAeT MHOe, NPaBoO BbibOpa KOHKpeTHoOro cnocoba peanusauumm
33/10XKEHHOI0 MMYLLLECTBA B 3TOM C/ly4ae NpUHaanexuT 3anorogatento (ctatbs 320 MK PO).

30. Mpu nponycke 3anorogeprkatesiem CPOKa, B TeYEHMe KOTOpPOro Co AHA, onpenesieHHoro
nyHKToM 3 cTaTbk 24.1 3aKoHa 0 3anore (ganee - CPOK ANA peanusaumun), 4ONXKHA BbITb OCyLLECTBAEH]
peanusaums 3a/I0XKEHHOro ABMMMMOIO MMyLllectBa (MyHKT 8 cTatbm 28.1 3aKoHa O 3asore), OH He
YTPauMBaEeT NpPaBa Ha PeasiM3aumio 3a/10XKEHHOIO ABMKMMOTO MMYLLECTBA CMNOCOOOM, YKa3aHHbIM UM B
yBeAaoMNeHUN 06 obpallleHUM B3bICKAHMA Ha 3a/10XKeHHOe ABUXMMOE UMYLLEeCTBO BO BHecyaebHom
nopagke.

Mpu peanusauuu npegmeta 3anora No UCTEYEHUM CPOKA ANA peanusauunun 3anorogaTtenb Brnpase
TpeboBaTb OT 3a/s0rofep)katensa BO3MeLLeHUA YObITKOB, BbI3BaHHbIX HeObpalLeHMEM B3bICKAHWUA B
YCTaHOB/IEHHbI/ 3aKOHOM CPOK. Takune yObITKM MOTYT ObITb BblpaxKeHbl, B YaCTHOCTW, B PasHULLE MeXay
BbIPYYEHHOW OT peannsauumn npeameTta 3a10ra CyMMON U CYMMOM, KOTopas Morna 6biTb BblpydeHa npu
peanusaunmn npeameTa 3a/0ra B HaANEXalMiA CPOK, a TaKXe B MPOLEHTaX, HeEyCTolMKe, yObITKax,
HaUYMC/IEeHHbIX 3an0rofep:aTenem nocne UCTeYeHUsA CPOKa ANA peanu3aumn n yaeprKaHHbIX UM U3
CYMMbl, BbIPYYEHHOM NpUY peann3aunun npegmeTa 3anora.

HacToAawmin NyHKT pacnpocTpaHAeTca M Ha C/y4Yyau, Korga B corfaweHun o BHecypebHom
06paLLeHMM B3bICKAHUA Ha NpegMeT UNOTEKN CTOPOHbI ONPeAENNIN CPOK, B TEYEHUE KOTOPOro CO AHA
HanpaB/ieHMA 3a/70ro4aTeNto  yBeZOMAeHMs O Toprax nuMbo yBegomieHMa o npuobpeTeHun
33/10’)KEHHOTO MMYyLLEcTBa 3anorogepatenem ana ceba wuAM TPeTbero /uua, AOoKHa 6biTb
OCYLLECTB/IEHa peasiM3aLmsa 3a/10XKEeHHOTro HeABUMKMMOro MMyLLECTBa (MyHKT 1 cTaTbm 6 TK PO).

31. Mpw TONKOBaHMM MOSIOXKEHUIM NMYHKTa 2 M NyHKTA 3 cTaTbM 28.1 3aKoHa 0 3anore o cnocobax
peann3aummn 3a710KEHHOTO MMYLLECTBA MPU Y4aCTUM KOMWUCCMOHEepa cydam Heobxoaumo yuuTbiBaTb
pa3nnumne 3TMx cnocoboB, KOTOpPOE BbITEKAET M3 CUCTEMHOIO TONKOBAHUA YKa3aHHbIX HOPM, 3 TaKKe
NyHKTa 4 n nyHKkTa 5 ctatbm 28.1 3aKkoHa o 3anore.

MpuMmeHnTeNbHO K NYHKTY 2 cTaTbm 28.1 3aKOHa O 3ai0re peannsauma 3a710XKEHHOro ABUKMMOro
MmyLLecTBa MNoOCpeaCcTBOM ero  nNpoAarKM Mo A0roBopy KOMWMCCUMM, 3aKIIOYEHHOMY  MexXay
3a50rogep:atesnem u KOMUCCMOHEPOM, O3HAYaEeT, YTO MOC/AEeAHNI BbICTyNaeT OPraHM3aTopPoOM TOProB,
NPOBOAMMBIX B COOTBETCTBMM C MPaBUAAMM, YCTAHOBAEHHbIMU cTaTbamu 447, 448 TK P®, 3akoHom O
3a70re U CcornaweHnem CTOpPOH. B 3TOom ciyyae onpepeneHve HavyanbHOW NPOAAXKHOM  LEHbl
NpPon3BOAMUTCA B COOTBETCTBUM € ab3aLem BTOpbIM NyHKTa 10 cTaTbm 28.1 3aKoHa o 3aso0re.

CornacHo nyHKTy 3 ctaTbk 28.1 3aKOHa O 3as0re, NpeaycmaTpueatowemy cnocobbl obpaleHumn
B3bICKAHMA Ha 3a/0EHHOEe WMYLLeCTBO BO BHecygebHOM nopsaKke Mo A0roBopam O 3anore,
3aKNIOYEHHBIM MEXKAY PUANYECKUMWN TMLAMN U/UAN UHAMBMAYANbHBIMU NpeanpuHMMaTENAMK, NPK
npoAake 3aN0XKEHHOro ABMMXMMOro MMyLLecTBa NO A0roBOPY KOMWUCCUMU, 3aKJAHOUYEHHOMY Mexay
3a/0rogep:katesieM U KOMUCCMOHEPOM, KOMWUCCMOHEpP 06A3yeTcs MO MNOPYYEHUID KOMWTEHTA
(3anoropeprkatena) 3a BO3HarparkAeHWe 3aKAYUTb  [OroBOP  KYNAM-MPOLaXKM  3a/I0XKEHHOro
OBVXXMMOTO MMYLLLECTBA OT CBOETO MMEHWU, HO 3a CYET KOMUTEHTA (3anorogeprkatensa) 6e3 nposegeHmn
Topros. MNMpu Mcnonb3oBaHMM AaHHOrO cnocoba peanmnsaummn 3aN10XKEHHOrO MMYLLECTBA MUHUMA/IbHAA
LeHa NpoJakW KOMUCCUOHEPOM TpeTbemy Auly npeameTa 3anora onpenenaeTcA B COOTBETCTBUU C
nyHKTOM 4 cTaTbn 28.1 3aKOHa O 3an0re - B paamepe, PaBHOM PbIHOYHOW CTOMMOCTM 3TOFO MMYLLECTBa,
yKa3aHHOW B oT4YeTe oLeHLLMKa (NyHKT 2 cTaTbM 28.2 3aKoHa o 3asore).

B cnyyae, Koraa KOMMCCMOHEP COBEPLUMA CAEMKY KYNAU-NPOAAXKN UMYLLLECTBA TPeTbeMy unLy 6es
NnpoBeLeHMA TOProB MO LEHE, MPEBbIWAOWEN MUHUMANBHYIO LUEeHY MNpPOoAaKM KOMUCCUOHEPOM
npegmeTa 3a/s0ra, No CMbICAy NyHKTa 5 ctatbm 28.1 3akoHa O 3a10re npuynTatoweeca KOMUCCUOHepPY
BO3HarpakaeHue, BKAOYasA AOMNOJAHUTENbHYIO Bbirody (4acTb BTOpasa crtatbM 992 MK P®), B pasmepe,
npesblWaoWem TPU NPOLEHTA OT LeHbl peanusaunn 3a/I0KEeHHOro ABUXMMOIoO MMyLecTsa, He
NoANEXUT BO3MELLEHMIO 33 cyYeT CTOMMOCTM npeameTa 3as0ra UM BbiNJauMBaeTcAa 3a cyer
3anorogeparens.

32. Ecnm 3anorogatenem u 3anorogepiarenem no A0roBopy 3aj0ra ABUMMMOINO MMYLLLECTBA
ABNAIOTCA OpMAMYECKMe nMua u/uan nHanenayanbHble NpeanpuHMmMmarenu, a 3anorom obecnedmnsaerca
06A3aTenbCTBO, CBA3AHHOE C OCYLECTB/AIEHMEM JO/MKHUKOM no obecneyeHHOMy o0b6A3aTenbCTBY
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npeanpuUHUMaTeNIbCKON AeATENbHOCTU, peanmsaums npeameTta 3a70ra MOXET OCYLEeCTBAATbCA Kak
nocpeAcTBOM MNpodaku npeameTa 3asora TPeTbemy nuuy 6e3 npoBeAeHMA TOPros, Tak W nyTem
OCTaB/leHMA npeameTa 3an0ra B COBCTBEHHOCTU 3anorogeprkatensa (nyHKT 3 cratbm 28.1 3aKoHa o
3anore).

CornacHo ab3auy nepBomy nyHKTa 5 cTaTbu 28.1 3akoHa O 3as0re B UEAAX peanvsaumu
3a/10’KEHHOTO ABMKMMOIO MMYLLLECTBA YKAa3aHHbIMM B NyHKTe 2 cTaTbM 28.1 3aKoHa o 3anore cnocobamm
3anorogep)katenb BnpaBe 3akAl4aTb OT CBOEr0 MMEHW BCe HeobxoguMmble Aas 3Toro W
COOTBETCTBYIOLUME €r0 NPABOCNOCOOHOCTU CAENKW, B TOM YWUC/AE C OPraHM3aToOpoOmM TOProB MU
OLLEHLLMKOM, a TaKXe NoAnucbiBaTb BCe Heobxoaumble ANA peanvs3aumu 3a710KeHHOTo ABUXKMMOTO
MMYLLECTBA AOKYMEHTbI, B TOM YUC/e aKTbl MpUema-nepesadu, nepeaatoyHble pacnopsaKeHus. JaHHoe
NOJIOXEeHMEe PACNPOCTPAHAETCA M HA C/aydau, KOorga peanusauma npeamerta 3aj0ra ocCylLecTBaAeTcA
cnocobamm, HazBaHHbIMM B NyHKTe 3 cTaTbyM 28.1 3aKoHa o 3as0re.

33. Cyaam HeobxogMmO MCXOAWTb M3 TOro, YTO NO CMbicny cTaTbu 223 TK PP peanusaums
npegmeTa 3anora cnocobamm, NOMMeHOBaHHbIMK B NyHKTe 3 cTaTbk 28.1 3aKOHa O 3a/10re, BO3MOMHaA
TONIbKO B C/ly4ae, KOrAaa 3a70roaepKate/lb BNaeeT 3a/10XKEHHOW ABUKMMOM BeLbto. ECn 3an0xKeHHoe
OBUXMMOE MMYLLECTBO HAXOAMTCA BO BNALAEHUM 3an0rodatena Unm TPeTbero aAnua, 3anorogeprartens,
06paTMBLUMI Ha Hero B3biCKaHWE NOCpPeACTBOM OCTaB/JEHWUS NpeaMmeTa 3as0ra 3a coboir, npuobpeTaer
npaBo cob6CTBEHHOCTM Ha npegMeT 3ajs0ra npuM YCIoBUM NPUOBPETEHUs BAaAEHMA AaHHbIM
nmylectsom. MNpu npogarke 3anorofeprkatesem npegmeTta 3asora Tpetbemy nuuy 6e3 nposeaeHun
TOpProB MpaBo COBCTBEHHOCTU MNEPEXOAUT K NpuobpeTaTento TaKKe MNpu YCNOBUM Nepedadun emy
B/IAZIEHUNA OTYYXKAAEMOWN ABUKMMON BELLbIO.

Echv nnuo, BbiCTynNMBLUEE NPOAABLOM 33/10KEHHOFO MMYLLECTBA, HA KOTOpoe o0b6paleHo
B3bICKAaHWE, HE COOBLLMIO MOKYNATENO O TOM, YTO 3Ta BELLLb HAXOAUTCA BO BAA4EHUM 3a10ro4aTensa uim
WMHOro Nnua, NpuobpeTtatenb Bnpase TPeboBaTb PACTOPMKEHMA AOTOBOPA M BO3MELLEHMA NMPUYMHEHHbIX
emy ybbITKoB. Mpn HencnosaHeHMM 06A3aHHOCTM NepesaTh BELLb MOKYMNaTeto OH BNpaBe 0TKa3aTbCA OT
NCMNOJIHEHUS JOrOBOPa B OAHOCTOPOHHEM nopsake (ctatba 463 MK PO).

34. B cooTBEeTCTBMM C ab3aLem YeTBepTbiM MyHKTa 3 cTaTbm 55 3aKoHa 06 MMOTEKE K OTHOLLEHUAM
no npuobpeTeHUID 3anorofepraTtesiem 3aN0KEHHOI0 HeABMMMMOro WMYLLECTBA NPUMEHSIOTCA
npaBuna rpakgaHCKOro 3akoHogaTtenbcTBa Poccuiickon ®depepaumm 0 [0roBope Kynauv-npoaaku.
Bmecte ¢ Tem aeincTBytollee 3aKOHOAATENbCTBO He MpeaycMaTpuMBaeT HEObBXOAMMOCTU 3aKNHYeHUA
3as0rogatesiem U 3asorofepratenem, NpMobpeTalolnm 3aN0KeEHHOE HEeABUKMMOE MMYLLECTBO KaK
ans cebn, Tak U AnA TPeTbero 1ua, 40roBopa Kynam-npoaaku.

3anorogepxartenb npuobpetaeT nNpaBo cobCTBEHHOCTU Ha NpeaMeT 3a/s0ra, Ha KOTopbl 6bino
obpallleHO B3biCKaHMe M KOTopbIl 6bin NpuobpeTeH 3anorogepxarenem ana ceba, B MOMEHT BHECEHUS
B EMPIN 3anucK o nepexoge npasa cobcTBeHHOCTU. MpM 3TOM OTKas perncrpatopa B rocyapCTBeHHOM
pernctpaunmn, OCHOBaHHbIM Ha TOM, YTO 3aAB/IEHWE O rOCYAaPCTBEHHOW perucTpaumm npasa 6bi1o
nogaHo 3anorogepxartesnem, a 3asAB/leHMe npaBoobnagaTens o perucTpauMm nepexoga npasa
COBCTBEHHOCTM OTCYTCTBYET, HE COOTBETCTBYET 3aKOHY.

Cyoam TaKke cnegyeT MMeTb B BMAY, YTO cornacHo absauy TpeTbemy nyHKTa 1 cTtatbm 17
depepanbHoro 3akoHa "O rocyaapcTBeHHOM perncTpaumm Npas Ha HeABUXKMMOE MMYLLLECTBO U CAENOK C
HUM" 3anorogep:KaTenb, obpallatowmiica ¢ 3asaB/leHMEM O TOCY[APCTBEHHOW perucTpaumm npasa
COBCTBEHHOCTM Ha MpeameT  WMNOTEKM, [OO/KEH NpeacTaBUTb  Perncrpatopy  AOKYMEHTbI,
nogTteepxpatowme ¢GakTt MpaBoMepHOro ob6paleHns B3bICKAHMA Ha 3a/10KEHHOE UMYLLECTBO
(Hanpumep, [oroBop 3an0ra C COBEPLIEHHOW Ha HEM WCMOAHUTENbHON HaAMUCblO HoTapuyca),
yBegomMneHne npaBoobnagatens o6 obpallleHUM B3bICKAHWS Ha 3a/0KeHHOe MMyLWecTBO (MyHKT 3
cTatb 59 3aKkoHa 06 wnoTeke), 3asBAeHWE 3an0rogep:kartena O MNPUOBPEeTeHMU 3aN0KEeHHOro
HeABMXMMOTO MMYyLLECTBa ANA ceba ManM TpeTbUX ML, a TaKKe O0KasaTenbCTBa, NOATBeEpKAatowue
NnoJlyYeHue AaHHbIX LOKYMEHTOB 3a/10rogatesiem.

Mpn 3TOM HeobxoAuMO YyuMTbIBaTb, UYTO B 3aABAEHWM 3an0rofepkartens o npuobpereHun
33/10’KEHHON0 HEeABUMKMMOIrO MMYLLLECTBA ANs cebs AN TPeTbMX /UL, A0J/IXKHA ObITb YKasaHa LeHa, no
KOTOpOM  3anorogep)katenb npuobpetaeT 3TO0O MMYLLECTBO, onpeaensemas B NopaAdke,
npeaycMoTpeHHOM NyHKTOM 3 ctaTbh 59 3aKoHa 06 nnoteke.

B cnyyae ecnu 3anoroaepkatesnb peanunsyeT npeamer UNOTeKU nytem npuobpeteHus ero ans
TpeTbero nMua, 3aaBaeHMe O roCyAapCTBEHHOM perncTpaumm npasa NoAaeTca 3as0roaepyKatenem Kak
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iMLOM, 0OpaTUBLUMM B3bICKAaHWE HA 3a/10KEHHOE HeABUMKMMOE MMYLLECTBO (ab3al, ceabmol NyHKTa 1
cTatbn 16 PepepanbHoOro 3akoHa "O rocysapcTBEHHOW PEFUCTPALLUMM NPaB Ha HEABUXKMMOE UMYLLECTBO
M cAenoK ¢ HUM"), 1 AMLOM, B COBCTBEHHOCTb KOTOPOTO NepexoauT 3a/10’KeHHOe MMYLLECTBO.

35. MNpumeHAs nonoxeHus nyHkTa 5 ctatbm 28.1 3aKoHa o 3anore n nyHKTa 1 ctatbn 59 3akoHa 06
WNOTEKe, CyAbl AOKHbI UMETb B BUAY, YTO OrPaHUYEHME HA BO3MELLEHME 33 CYET CYMMbI, BbIpYYEHHOM
npu peanusaumm MMyLLECTBa, KAacaeTcA TO/IbKO CyMMbl BO3Harpax4eHus opraHusatopa TOpros u/wau
KOMUCCMOHEPA W He PacnpoCTpaHAeTcA Ha BO3MELLEHWE WHbIX HEOBXOAMMbIX Pacxonos
3as0rogeprKartenia no B3bickaHuio (cTatba 337 K POD).

B cuny nyHkTa 5 ctatbu 28.1 3aKoHa O 3an0re npu 06bABNEHUMM TOPros (MOBTOPHbLIX TOPros)
HEeCOCTOABLUMMWUCA, BHE 3aBMCMMOCTM OT TOrO, BOCMOJIb30BAaJICA AW 33/0rofep)Katenb MpaBamu,
npeaycMoTpeHHbIMM ab3auamu BTOPbIM U 4YeTBepTbiM MNyHKTa 13 ctatbu 28.1 3akoHa o 3asnore,
BO3HArparkAeHMe opraHu3aTopa TOPros, AENCTBOBABLUEr0 OT MMEHU W 33 CYeT 3aj0rofepikaTens, u
pacxogbl MO OpraHvM3auMM W MPOBEAEHUIO TOProB B MNOJHOM OO6beme BbINJAYMBAKOTCA 3a CcyeT
3anorogeparens.

Cypam TaKKe cieflyeT y4mTbIBaTb, YTO MO CMbICAY NyHKTA 2 ctatbn 447 TK P® opraHunsaTop Topros
MOXET BbICTYNaTb OT CBOEro MMeHW. B Takom cnyyae K OTHOLIEHUAM 3an0orogepartens n opraHMsaTopa
TOProB noasiexaT NPUMeHEHU0 HOpPMbI r1aBbl 51 TK PO.

36. MpumeHnTenoHO K noanyHKTy 1 nyHkTa 3 crtatbu 28.1 3aKOHa O 3anore cornaweHuve o
BHecyaebHOM 006pallleHMM B3bICKAHMA Ha 3a/0XKEHHblE MMYLLECTBEHHbIE MPaBa MOXET COAEPKaTb
NonoXeHwe o peanusaumu npeameTa 3asora nyTem oCTaBieHUA 3an0rogep:atenem npegmera 3anora
3a coboi.

B aTom cnyyae mmyliecTBeHHoe npaBo (TpeboBaHMe) NepexoauT K 3a/10rofepKatesio B MOMEHT
nosly4eHuMA 3an0rogateniem 3asaB/eHUA 3a70rogepKaTena o nepesoge Ha cebsa npasa TpebosaHus nNpwu
YC/NIOBMM, 4YTO paHee 3anorogeprkatenem 6bin cobaofeH MNOPALOK HanpasiaeHWs 3an0rofartento
yBeAOMNEHUA O Hayane obpalleHUs B3biCKaHUA Ha npeameT 3anora (NyHKT 3 ctatbu 24.1 3aKoHa o
3anore).

Cygam HeobxoAMMO YyuMTbIBaTb, YTO COFMAcHO NyHKTY 3 cTatbM 382 K PO [OMKHUK B
0653aTeNbCTBE, MMYLLECTBEHHOE NpaBo (TpeboBaHWE) NO KOTOPOMY ABAAETCA NpegMeToM 3a/iora,
JOMKeH OblTb MMCbMEHHO YBEAOMJ/IEH 3asi0rofaTeneM WKW 3a/orofeprkatesiem O COCTOABLUIEMCSA
nepexoge npasa (TpeboBaHWA) 3anorogaTens K 3anorogeparento. Ecnm gomkHUK He 6bl1 NMCbMEHHO
yBeOM/IEH O COCTOABLUEMCA Mepexoae NpaB KpeautTopa K Apyromy AuLy, HOBbIM KpeauTop HeceT pUCK
BbI3BaHHbIX 3TUM HebNaronpuATHbIX A8 Hero nocneAcTsuMin. B Takom cayyae WCNONHEHWe
0653aTeNbCTBa NEepPBOHAYAIbHOMY KPeaAUTOPY NPU3HAETCS UCNOTHEHUEM HagNexXalleMy Kpeanutopy.

37. Mo cmblicny nyHKTa 4 cTaTbm 28.1 3aK0oHa 0 3a10re NpU peannsauum 3a10XKEeHHOro ABUKUMOIO
MMYLLECTBA B NOPAAKE, NPEeAYCMOTPEHHOM NYHKTOM 3 3TOM e cTaTbM (NOCTyN/eHne npeameTa 3a10ra B
COHCTBEHHOCTb 3aN0roAepKaTens, Npoaarka npeameTa 3anora TpeTbemy anuy 6e3 nposegeHUa TOPros,
npojarka npeameTa 3anora TpeTbemMy /AuLy NO AOrOBOPY KOMMUCCUM, 3aKAOUEHHOMY MexXay
3a/0rogeprKatesieM U KoOMUCCMoHepom, 6e3 NpoBeaeHUs TOPros), NPMBAEYEHNE OLEHLIMKA ABAAETCA
0653aTeNIbHbIM.

38. B cny4yae, Korga npu peanvsauuu 3a70KEHHOW ABUMXMMON MAM HeABUKMMOMW BelM BO
BHecyaebHom nopaake 6e3 npoBefeHWA TOpPros OblM HapylleHbl NpaBuna 06 oOueHKe npeameTa
3a/10ra, cAefika No peannsalumu 3aI0XKEHHOr0 UMYLLECTBA MOXET ObiTb OCNOPEHA 3aMHTEPECOBAHHbLIM
nuom.

Takaa caenka ABNAETCA OCMNOPMMOM M MPU3HAETCA CyAOM HeAeWcTBUTeNbHON, ecan byapet
[OKa3aHo, YTo npuobpeTaTesib 3a/0XKEHHOrO MMYLLECTBA 3HaN MAM AOJXKeH Obln 3HATb O TOM, YTO
npuobpeTaemoe MM MMYLLECTBO peasin3yeTca B KayecTBe NpeamMeTa 3a0ra ¢ HapyweHnem npaBua ero
OLeHKM. He3aBnucMmo oT ocnapmBaHua CAeNKU MO peanmsaummn 3a10XKeHHOro UMYLLEeCTBa 3as0orogaTtesb
BNpaBe NpeabABUTL 3a/10roAepKaTento TpeboBaHWe 0 BO3MeLLeHUWN YObITKOB, BbI3BaHHbIX peasiM3aLumneit
npeameTa 3a/10ra € HapyLweHnem NpaBua ero OUEHKN.

39. CornacHo ab3auy TpeTbemy nyHkTa 10 ctatbm 28.1 3aKoHa 0 3as0re, ecan Npu peanmsaumnu
33/10XKEHHOr0 ABUXMMOIO MMylLecTBa 6e3 obpalweHuns B cyg (Bo BHecygebHOM nopsaKe) 3aKOHOM
npeaycMoTpeHo 06s3aTesibHOe NPUB/IEYEHME OLEHLLMKA, Havya/bHAA NPOJAXKHAA LLeHa 3a/10XKEHHOro
OBVXKMMOTO MMYLLLECTBA, C KOTOPOWM HAYMHAKOTCA TOPrM, YCTAHABAMBAETCA PaBHOW BOCbMWUAECATU
NPOLEHTaM PbIHOYHON CTOMMOCTM TaKOro MMYLLLECTBA, ONpeseneHHON B OTYeTe OLLEHLUMKA, ECIN UHOE


consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2EDE0262C46EFE15EAF5D5DB9994DC197AE0674A511Bf0M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2EDE0262C46EFE15EAF5D5DB9994DC197AE0674A511Bf0M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFF14fEM
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2EDA016AC069FE15EAF5D5DB9994DC197AE06749551BfAM
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2ED90660CF6CFE15EAF5D5DB9994DC197AE0674950B8FD421Cf7M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFF14f1M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFC14f7M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFC14f5M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2ED90660CF6CFE15EAF5D5DB9994DC197AE0674950BBF9431Cf4M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2EDE0265C66BFE15EAF5D5DB9994DC197AE0674950BBF9401Cf2M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFF14f2M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBF814f1M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2ED90660CF6CFE15EAF5D5DB9994DC197AE0674950B8F3431Cf4M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFF14f0M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFF14f5M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C2ED80763C26FFE15EAF5D5DB9994DC197AE0674950B9F9421Cf7M
consultantplus://offline/ref=3B73F47F894FD4317E19C1568538B27C27D80760CF62A31FE2ACD9D99E9B830E7DA96B4850BBFE14f1M

He NPeaycMOTPEHO CcOorfalweHnemM cTopoH 06 ob6palieHMM B3bICKAHMA Ha 3a/I0KEHHOE ABUXMMOE
MMYLLLECTBO BO BHecyaebHOM nopsake.

NcxopAa M3 cmbicia AaHHOM HOPMbI, @ TaK¥Ke y4UTbIBAA, YTO C/ydam 0653aTeNIbHOro NpuBAEYEHUSA
OLEHLIMKA O3HaAYaloT orpaHuyeHue csoboapl AOroBopa Y4acTHMKOB COFMaleHua o BHecyzebHom
nopsake obpaweHns B3bICKAaHMA HA 3a/0XKEHHOE WMMYLLECTBO B YaCTW COMacoBaHMA YC/I0BMA O
NPoAaXKHON UeHe (HayanbHOM NPOAANKHOW LEeHe) peanusauMm npeameTa 3an0ra, B YKasaHHOM
COrnalweHnn HayvanbHas MNpPOLaXKHAA UeHa 3aN0XKEHHOro ABMXMMOIO MMYLLECTBA, C KOTOPOW
HAUYMHAOTCA TOPrU, HE MOXKET YCTaHAB/IMBATLCA B pasmepe MeHbLlem, Yem BOCEMbAECAT MNPOLEHTOB OT
PbIHOYHOM CTOMMOCTM TAaKOTO MMYLLECTBA, ONPELAENEHHOM B OTYETE OLLEHLLMKA.

40. CornacHo noanyHKTy 2 nyHKTa 11 ctatbu 28.1 3aKoHa 0 3an0re npu peanmsaumm 3a10XKeHHOro
OBVMXXMMOTrO MMyLLecTBa, obpallleHMe B3bICKAHMA Ha KOTOPOE OCYLEeCTBAAETCA BO BHecyaebHOM
nopagKe, npuBaedYeHWE OLEHLWMKa 06A3aTeNbHO NpU  peanusauMyM  MMYLLECTBEHHbIX MpaB, 3a
UCKAtOYEHNEM AeOUTOPCKOM 3a40/13KEHHOCTH, HE Peann3yeMoi Ha Toprax.

BmecTe ¢ Tem npu npofarke AeOUTOPCKON 3340/KEHHOCTU, HE Peann3yemoit Ha Toprax, To ecTb
peanusyemon B nopagke, npeaycMoTpeHHOM NMyHKToM 3 ctatbm 28.1 3aKoHa O 3anore, nNpueievyeHue
OLEHLLMKa TaKXKe ABadeTcAa 06A3aTe/IbHbIM NPUMEHUTENBHO K MYHKTY 4 cTaTbk 28.1 3aKoHa o 3anore.

41. Cypam cnefyeT UMeTb B BUAY, UTO UCXO4A M3 MOJIOKEHUI BEKCENbHOTO 3aKOHOAATENbCTBA 00
OCYLLEeCTBNEHNN NpPaB, YAOCTOBEPEHHbIX BeKkcenem (NyHKT 16 MosoXKeHUs o nepeBoAHOM M NPOCTOM
BeKcese, BBefAeHHOro B pgeiricteue [loctaHoBneHnem LeHTpanbHoro WcnonHutenoHoro Komwuteta wu
Coseta HapoaHbix Komnccapos CCCP ot 7 asrycta 1937 roaa N 104/1341), 3anoroaepskatenib BeKcens,
3a/10’KEHHOrO MO AOroBOpYy O 3an0re, COAEpPrKaLLEMY yC/0BME O BHecyaebHOm nopsake obpalieHus
B3bICKaHWA, BNpaBe peann3oBaTb NpeameT 3ajs0ra cnocobamu, npesycMoTpeHHbIMU 3aKOHOM O 3as0re
(nyHKTbI 2, 3 cTaTbM 28.1 3aKoHa 0 3as0re). B cayyae ecnam AULOM, B NOAb3Y KOTOPOro 6bin coBeplleH
nocneAHUn MHAOCCAMEHT Ha 3a/I0XKEHHOM BeKcese, ABASETCA 3an0rogartenb, TO AMLO, NpuobpeTiuee
BEeKCe/b B pe3y/bTaTe peanusaumm npegmeTa 3anora (NocTynsieHUs BeKcenAa B COBCTBEHHOCTb,
npuobpeTeHna No AOroBOPY Kynan-nponarku, B TOM YMCAEe 3aKNHOYEHHOMY MO pesysibTaTaM OTKPbITbIX
TOProB), ANSA OCYLWECTBAEHUA MpaB, YAOCTOBEPEHHbIX BEKCENEM, AOJIKHO NpeacTaBUTb Hagnekalime
OOKa3aTenbCcTBa 06paLleHMsa B3bICKAaHUA Ha 3a/I0XKEHHbIN BeKceb (Hanpumep, LOroBop 3a/10ra BeKkcens
C COBEpPLUEHHOM Ha HEM WCNONHUTENIbHOWM HaZNUCbIO HOTapuyca), a TaKXKe NOoATBEpPKAEHME nepexoaa
NpaB Ha BEKCE/b B MOPAAKE peasnsaunm npeameTa 3a10ra.

42. Mocne obbaABneHWAa Nyb6AMYHBIX TOProB MO NPOAAXKE 3a/I0KEHHOT0  MMYLLLECTBa
HEeCOCTOSBLUMMMCA B CBA3M C TEM, YTO HA NyBAMYHbIE TOPIK ABMIOCL MeHee ABYX NokynaTenein nMbo He
6bla  caenaHa HagbaBka MNPOTUB  HAYasibHOM MNPOAAXKHOW  LEHbl  33/I0XKEHHOr0  WMMYLLECTBA,
3anorogatenb WAM  3an0rofep:kaTesib BApaBe [0 NPOBeAEHUMA MNOBTOPHbIX MNYH/AMYHBIX TOPros
06paTUTLCA B CyA, NO pPelleHnto KOTOporo obpalleHo B3biCKaHME Ha MpPeAMET 3anora M yCTaHOBJEHA
HayasibHasA NPOAAXKHAA LLEHA, C 3aABAEHNEM 06 U3MEHEHMM HAYaIbHOM NPOAAKHON LLEHbI 3a/10KEHHOTO
MMYLLLECTBA NpU ero peanmsaumm, KOTopoe cnenyet paccMmaTpuBaTb MO npasunam crtatbn 324 AMK PO.
Mpu 3TOoM 3aABMTENb [OJIKEH [AOKasaTb, 4YTO PbIHOYHAA UeHa npeamMeTa 3aj0ra 3HaAYMTesNIbHO
YMEHbLUMNACh NOC/Ie BCTYMN/IEHUA B 3aKOHHYIO CUAY pelleHns cyaa 06 obpalleHnn Ha Hero B3blCKaHMA.

MNpepcepatens

Bbicwero ApbutpaxkHoro Cyaa
Poccuitckoin ®epepaumm
A.A.MBAHOB

CekpeTtapsb MneHyma
Bbicwero ApbutpaxkHoro Cyaa
Poccuitckoin ®epepaumm
T.B.3ABbA/IOBA
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